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CONGESTION IN THE MILWAUKEE CIRCUIT COURT 


A Stupy OF THE REASONS FOR THE Excessive DELAys IN REACHING 
TRIAL, WITH SUGGESTED REMEDIES 


FOREWORD 


The Circuit Court of Milwaukee County, composed of nine 
judges, is the most important trial court in the county. Its original 
jurisdiction, both in law and equity, is unlimited. Virtually all civil 
suits involving any substantial amounts are tried there, either in the 
first instance, or on appeal. For practical purposes, therefore, the 
success or failure of the administration of civil justice in Milwaukee 
depends upon the proper functioning of the circuit court. Unfor- 
tunately, the court is some two years behind on its general trial 
calendar. In most of the cases tried during the period of the survey 
hereinafter described (December 1, 1933 to March 22, 1934) the 
summonses had been served in the late months of 1931, and in many 
as early as 1930. The recollection of witnesses and the patience of 
parties had failed, with a consequent impairment of respect for the 
administration of justice. As the late Chief Justice Taft once said :* 


It is of almost as much importance that the court of first instance should 
decide promptly as that it should decide right . . . . Courts and legislators 
could honorably devote themselves to no higher duty than the elimination 
from the present system of those of its provisions which tend to prolong the 
time in which judicial controversies are disposed of. 


Recently compiled statistics? show that there is little likelihood of 
the pressure on the court decreasing. If anything, it may increase 
and the present acute problem may become more acute. 

Something, obviously, must be done and done soon. The ice- 
jam must be broken, the channels cleared. Every day that goes by 
without tackling this job makes the ultimate task all the harder. 

When, last December, CWA funds were made available to carry 
on research at the University of Wisconsin, leaders of the bar sug- 
gested that we might help to solve Milwaukee’s problem by under- 
taking a factual and dispassionate study of the causes of delay in 
the circuit court, and by suggesting such remedies as the conclusions 
might warrant. 

Accordingly, seven able young attorneys, recent graduates of the 
Law School, were picked; and a program was mapped out in con- 





1 (1930) 32 Current History 294. 
2See infra p. 337. 
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sultation with a special committee of the Milwaukee Bar Association, 
of which Suel O. Arnold was chairman. We decided that a purely 
statistical study would be of little value. Instead a technique, quite 
novel in this country so far as I am aware, was worked out, whereby 
the living processes of the court, from morning to night, day after 
day, were to be observed, classified, noted down, timed and analyzed, 
with a view to ascertaining where the delays occurred, what steps 
might be speeded up, how much time could demonstrably be saved by 
this or that device, and what results in relieving the congestion these 
savings of time might achieve. 

The credit for developing this technique belongs to Mr. Arnold, 
who visualized the problem from the outset, and in collaboration with 
the staff worked out the forms which were used for preserving 
the observational data. I have reproduced these forms in the ap- 
pendix,’ in the hope that they may be suggestive, and perhaps useful, 
to future research groups engaged in studying the processes of trial 
courts. With such changes as might be necessary to fit the peculiar- 
ities of local procedure in other cities or states, the forms could be 
adapted to the analysis of any trial court of general civil jurisdiction. 

As has been stated, each member of the staff was assigned to 
one branch of the court. For eleven weeks (from December 1, 1933) 
each attended court daily, from the opening to the closing; and in 
the late afternoons or early mornings made such examinations of 
the pleadings and other papers on file as were necessary to an under- 
standing of the cases. The men rotated from one branch of the 
circuit court to another, so that all seven participated in studying 
the work of each branch. Three additional weeks were then spent 
in a comparative study, along similar lines, of the work of the civil 
court. 

The forms were filled out daily, and analyzed each week by the 
full staff in consultation with Mr. Arnold, without whose active 
interest and practical guidance the survey could not have been con- 
ducted. 





3 Infra p. 337 ff. 

*One of the staff thereafter made some comparative studies of the Racine Circuit Court, 
but the CWA terminated too soon to complete these studies. The CWA also terminated too 
soon to enable the civil court to be completed. One result, however, should perhaps be noted. 
During the three weeks period of observation in the civil court the staff found that the average 
time on the bench per week per judge amounted to 16 hours and 45 minutes, compared with an 
average of 21 hours and 51 minutes in the circuit court. There are few jury trials in the civil 
court and many litigants are not represented by counsel, so that a large part of the judges’ 
work consists in seeing people in chambers, bringing about conciliations, etc. The civil court, 
during the period of observation, was substantially abreast of its calendar; but it is said 
that the volume of cases, and the time of the judges on the bench, fluctuate, increasing toward 
the end of the year, and varying from year to year. 
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When the work was completed, the staff, after intensive dis- 
cussions and interchanges of views, in which Mr. Arnold and mem- 
bers of his committee participated, agreed upon a series of recom- 
mendations. These, with a summary of the facts which led to them, 
are embodied in the report set forth hereinafter. 

The recommendations are specific. They are practical. They 
do not call for legislation, but for simple measures which the court 
itself, and the profession, could immediately take, and which, it 
is thought, would go far to relieve, if not altogether cure, the con- 
gestion. I do not pretend to sufficient acquaintance with the cir- 
cuit court’s business to know whether these recommendations are 
sound or not. I do know that the facts upon which they are based 
were painstakingly and intelligently gathered, and can be relied on. 

As the report itself disclaims any intention to criticize either the 
bench or the bar, I wish also to add that in making it public I have 
no thought other than to help in the constructive solution of a grave 
civic problem. 

The judges and clerks of court co-operated with the staff from 
the outset, and I wish to express our appreciation of their helpful- 
ness and of the many useful suggestions which they made throughout 
the course of the survey. 


Lioyp K. GarRISON 


THE REPORT 


The most obvious remedy for the acute congestion in the Mil- 
waukee Circuit Court is to increase the number of judges. After 
repeated efforts had been made to obtain such an increase, the legis- 
lature at its last regular session provided for one additional judge,5 
making a total of nine. The new ninth branch, however, was created 
primarily to take over the juvenile court work of the civil court, and 
to handle matrimonial matters, and it will not be able to assist mate- 
rially in reducing the circuit court congestion. On the other hand, 
the legislature is scarcely likely to increase the court’s membership 
soon again, at least not without convincing evidence that all possible 
steps have been taken by the court and the bar to expedite the court’s 
work. We deem it appropriate to point out, however, that the legis- 
lature could, at a trifling expense, provide the circuit court with 
several young law clerks who could assist the judges in analyzing 
records, looking up law, etc., and by thus freeing the judges from 





5 Wis. Laws (1933) c. 428. 
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some of their office burdens enable them to devote more time to 
the trial of cases. One of the judges is particularly anxious to 
see such a plan adopted.® 

But legislation is for the future, and immediate remedies are 
imperative. 


I. Steps WuHIcH THE Court Micut TAKE 


During the period of our 11 weeks of observation, the average 
number of hours spent on the bench per week per judge’ amounted 
to 21 hours and 51 minutes. The maximum time on the bench under 
the present hours of opening and adjourning court would be 31 hours. 
But a number of things must be taken into account: attorneys are 
tardy; there are calendar difficulties, to be later described; and the 
judges have much work to do in chambers (in addition to the one 
week out of eight which each judge spends entirely in chambers). 
The judges also do considerable outside work in studying cases on 
appeal from the civil court, and they are continually badgered by 
litigants who visit them in chambers—chiefly disappointed litigants 
who want to know why they lost their cases, etc. We are not per- 
suaded that the judges could under existing circumstances devote ap- 
preciably more time than they do now to sitting on the bench. 

There are, however, several steps which we think the court might 
take to expedite its business. These are summarized below. Cer- 
tain minor recommendations and observations are set forth in 
Appendix A, infra p. 334. 


1. Exacting more promptness on the part of attorneys. 


It is upon the lawyer, because of his connection with all phases 
of court work, that a large share of responsibility for the promptness 
or lack of promptness of the administration of justice must fall. 
The record of many members of the Milwaukee bar as to punctuality 
is far from good; during a period of about seven weeks in which 
attorneys’ tardiness in each of the sitting branches was checked, an 
average loss of 1 hour and 41 minutes per week in each branch of 
the court, or a total loss each week of 11 hours and 47 minutes, re- 





* Law clerks attached to the Supreme courts of Oklahoma and Massachusetts have enabled 
those courts to expedite their work very materially, without any impairment in quality. See 
(1932) 15 Jour. Amer. Juptc. Soc. 176. These are, of course, appellate courts, but the circuit 
court of Milwaukee has considerable appellate work, and there is every reason to suppose that 
in connection with its original trial work competent iaw clerks could be of substantial assis- 
tance to the judges. 

™ Only full weeks were used in computing the average; weeks in which there were holidays 
were not included; and two weeks in which Judge Braun was sick were excluded. The time 
spent by Judge Kleczka in the conciliation branch was similarly excluded. 
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sulted from the failure of lawyers to appear on time. This is time 
lost only, and does not include intervals during which other cases 
were advanced to fill a lapse caused by an attorney’s failure to appear 
on time. To put these figures in another form, they represent a loss 
of one-half the work output of one judge working at the present 
rate. 

It is not contended that all of this tardiness can be obviated and 
the time lost thereby reclaimed; for the fact cannot be ignored that 
there are 17 courtrooms in the very same building, in any of which 
the tardy lawyer might justifiably have been detained. It would 
seem, however, that since the dates of trials and hearings in 
the civil court and county court are largely set by the attorneys 
themselves, they might make greater efforts to avoid conflicts with 
matters that come up in the circuit court. If the attorneys would 
co-operate in this way and the judges were to be more severe in 
exacting punctuality, it seems likely that more than half of the time 
now lost could be saved. We recommend that an appropriate penalty 
be inflicted upon the lawyer who comes into court late without justi- 
fiable cause. 


2. Establishing a separate branch to hear mortgage matters 
exclusively throughout the week. 


At present all the branches put aside their other work each 
Friday for the purpose of hearing foreclosures and receiverships. 
This break in the court’s working-week has serious consequences. 
When jury cases are being tried, there is a natural reluctance on 
the part of a judge to commence another trial on a Thursday if 
the preceding one is finished on Wednesday afternoon or Thurs- 
day morning, for the court will not be able to sit on it again until 
Monday. This generally means empty court-rooms on Thursday 
afternoons, for if a case is started, lawyers, witnesses, judge and 
jury must recess until Monday, with the result that everyone is 
inconvenienced and that the jurors are apt to forget the testimony. 
During the period of this survey, an average of 4 hours and 5 min- 
utes was spent by each judge on the bench on Monday, Tuesday, and 
Wednesday. But the Thursday average was only 3 hours and 
46 minutes, or a difference of 19 minutes. This accounts for a 
loss of 2 hours and 16 minutes each week for all the sitting branches, 
without taking any account of the inevitable delays in reviving on 
Monday mornings those jury trials which are adjourned from 
Thursday afternoons. 
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This time could be saved by the creation of one branch to try 
nothing but mortgage matters. The judges could rotate on the mort- 
gage bench, each sitting for two weeks or a month. If one judge 
could not keep up with the burden of mortgage litigation, two judges 
could sit until the calendar was again clear. Under this proposed 
system there would be this additional advantage: if one or more 
of the other branches completed their work early in any particular 
day, or if one or more of the other branches completed the trial 
of a case late in the week, then the mortgage branch could send 
some of its work into these branches. This would have the double- 
barrelled result of relieving the mortgage court of some of its work— 
and there is no doubt that it would be a busy court—and of avoiding 
a lapse in the work of the branch or branches which completed their 
work early in the day. We noted during our survey that on Fridays 
six of the judges normally completed their work before 4 o’clock 
in the afternoon and did no further bench work after that time. 
This represents another loss of 6 hours. By adding the above- 
mentioned 2 hours and 16 minutes to these 6 hours, we have a 
total of 8 hours and 16 minutes to be saved by the adoption of the 
proposed mortgage branch. 

We understand that the judges have decided to create such a 
branch next fall and we believe that it will accomplish very definite 


gains. 


3. Use of standardized forms in default foreclosures 
and receiverships 


Hearing a default foreclosure is a routine matter, and it can be ac- 
complished very rapidly when an attorney has the figures in such 
shape that they can be readily presented to the court. On the other 
hand, when an attorney’s presentation of the facts is slow and con- 
fusing, the hearing can drag on for some time. To insure uniform- 
ity, completeness and expedition in the presentation of facts, two 
of the undersigned, with the aid and advice of Judge Sullivan, dur- 
ing the early stages of the survey prepared a data sheet® which 
provides blanks for the insertion, by the moving party or attorney 
for plaintiff, of all facts and figures going to the merits of the case. 
These data sheets were tried out by the judges (with the exception 
of one judge) and are now provided free of charge by the calendar 
clerk and are submitted to the judge by the attorney for the moving 


party. 





8 Infra p. 338. 
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The experience of the judges with the forms, which we closely 
observed, in comparison with the cases in which the forms were not 
used, demonstrated that use of the forms in all default fore- 
closures would save a total of nearly two hours a week of the court’s 
time.® The forms also cover default receiverships, and while the sav- 
ings of time in these cases are not so great, they are at least appre- 
ciable. 

Another suggestion, which the court is considering, would lead to 
the standardization of foreclosure pleadings, particularly as to find- 
ings of fact and conclusions of law. It is hoped that printed forms 
will eventually be worked out. 

The measures outlined above (exacting more promptness from 
attorneys ; creation of a mortgage branch; and use of printed forms 
in foreclosures and receiverships) are calculated on the basis de- 
scribed, to yield total savings of 16 hours a week. These 16 hours, 
if gained, would be not far from the equivalent (in work-output on 
the bench at the present pace) of having one additional judge 
sitting on the bench. 


4. Reforming calendar practices on Saturday motion days. 


Motions (other than those relating to foreclosures) are heard 
every Saturday morning. Four of the branches hear motions 
arising out of cases which have been tried by those branches, and 
the other four hear motions on cases that have not gone to trial. 
The list of motions to be heard by the latter four is assigned to 
the calendar judge and he distributes them, on Saturday morning, 
among the four courts. This, of course, makes it necessary for all 
attorneys appearing in such motions to wait in calendar court until 
the call of the calendar is completed. Often the calling is delayed 
and branches will have long waits for motions. It would appear to 
be more satisfactory if these motions were assigned on Friday, by 
the calendar clerk, just as foreclosures and receiverships are now 
assigned on Thursday. 

A good deal of time might be saved if attorneys would make a 
point of appearing promptly in court at 9 o’clock on Saturday morn- 
ings when court opens. 


5. Requiring the submission of trial briefs. 


Only 16 times during the period of our eleven weeks of ob- 
servation did a lawyer present a trial brief to the judge. The sub- 


* Infra p. 341. 
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mission of such a brief expedites the procedure and reduces the 
judge’s work in chambers. A complicated equity case involving a 
question of constitutional law was tried before Judge Gehrz recently. 
Counsel for most of the plaintiffs submitted trial briefs, and the 
judge was thereby enabled to hand down his decision upon the con- 
clusion of the argument, instead of taking it under advisement. In 
an announcement made on November 6th, 1933, Judge Gehrz, the 
then calendar judge, stated: 


Short trial briefs, stating in concise form the controlling propositions of 
law in the case with citations of one, or a few, supporting authorities, would 
enable the court to make rulings, and guide the trial through the shortest 
route with due regard to the rights of parties. 


Would it be too much to suggest that, in view of these facts, 
the court might adopt a rule requiring the submission of such briefs 
at the commencement of every trial? Not only would much time of 
the court be saved, but many an attorney would find that his case 
was far better prepared and presented as a result of writing up 
the brief. 


II. Steps WHICH THE Bar MicutT TAKE 


1. Greater punctuality in court. 


The delays caused by tardiness in appearing in court have al- 
ready been referred to. While much could and should be done by the 
court in demanding greater punctuality, and in improving the system 
of assigning cases in the ways that have been described, it is 
obvious that the court cannot deal with the problem single-handed, 
and that the bar must actively co-operate. 


2. More thorough preparation of cases. 


Much time can be lost when a lawyer calls to the stand a witness 
whose knowledge of the facts he has made no previous effort to in- 
vestigate. 148 out of 383 non-expert witnesses who testified at the 
trials we observed had apparently not been interviewed in advance 
by the attorneys who called them; at least the line of questioning 
was such that one could come to no other conclusion; and the 
time of the court was needlessly wasted in attempts to bring out 
the story. Of 140 attorneys whom we heard on motions, 20% 
seemed to us obviously unprepared for the argument; 61% had no 
briefs. 
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Lack of preparation reflected itself in other, less tangible, ways, 
especially in comparison with the many cases which were thoroughly 
planned beforehand and expeditiously and ably tried. A requirement 
of the submission of trial briefs in all cases should do much to in- 
duce more adequate preparation and to save much of the time now 
wasted. 


3. Greater use of time-saving procedural devices. 


In 84% of all trials observed, the “adverse examination” 
statute,!° permitting either party to examine the other before trial, 
and thus to narrow the issues in the trial, was used, and used to 
advantage. But the so-called “admit or deny” statute,1 which has 
tremendous time-saving possibilities, was used only twice. It pro- 
vides in substance that either party before trial may require the 
other, by a notice in writing, to admit or deny: 

(a) the existence, due execution, correctness, validity, signing, sending or 

receiving of any document, or, 

(b) the existence of any specific fact or facts material in the action and 

stated in the notice. 


In case after case which we heard, the time of the court, the 
witnesses and the jury was needlessly consumed in the introduction 
of documentary evidence and the establishment of facts as to which 
there proved to be no issue. All of this time could have been 
saved by the use of the statute, which has been in effect for nearly 
three years, having been promulgated on September 1, 1931 by the 
supreme court under its rule-making power. 

The use of stipulations is another time-saving device, and it 
seemed to us that in approximately 30% of the cases which we ob- 
served stipulations could have been made and would have expedited 
the trials. 


III. ConcLusion. 


We wish to emphasize in closing, that this report is not intended 
as a criticism of either the bench or the bar. We recognize the diffi- 
culties which the judges face in grappling with their overloaded 
dockets, and the difficulties which many a lawyer faces in having 
to prepare and try cases for which he can expect but little or no 
remuneration. We are under no illusions that the suggestions 
offered herein are either perfect or final, and if we have set them 





10 Wis. Stat. (1933) §326.12. 
1 Wis. Stat. (1933) $327.22. 
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forth with perhaps too much confidence and emphasis, we have 
done so only in the hope of riveting attention upon the necessity 
of taking concrete steps to end an intolerable situation. 


Epwarb BERKANOVIC. 

C. Davip ConNOLLY. 
RicHarp G. Harvey, Jr. 
NATHAN W. HE Ler. 
WILtrAmM Mooserry. 
James D. Porter. 

Joun C. Tonyjes. 


APPENDIX A 
MINOR SUGGESTIONS AND OBSERVATIONS 


1. Judicial promotion of settlements. In 43% of the cases set for trial the 
trial judge attempted a settlement and he succeeded in 61% of these attempts. 
In our opinion, the suggestions made by the judges in urging settlements were 
fair and constructive, and no bias of any sort was shown in the trial of 
cases where these suggestions had been rejected by one party or the other. A 
few of the judges made little or no effort to bring about settlements, and it 
would seem to us that they might do more to encourage them, although 
we realize the delicacy of the problem and the danger that counsel may be 
hurried into settlements they do not approve, for fear of incurring judicial 
disfavor. All we can say is that we saw no indication that counsel were 
ever thus embarrassed; and that reasonable efforts to promote settlements in 
proper cases seem to us worth making and might be more often made. 

Judge Kleczka sat in the conciliation branch!? during the period of the sur- 
vey, and he was singularly successful. In thirty-two court days, he settled 117 
pending cases. But the desire to “go to bat” and call a jury often remains, 
and in many of the latter cases the most psychological time for settlement is 
just before evidence is taken. 


2. Questioning of jurors. Much time is spent in going through the form 
of asking a prospective juror his name, residence, and occupation, and in writ- 
ing down this information. This information might well be made available to 
attorneys before or as the eighteen talesmen are seated in the box. Expense 
probably would prohibit the multiple publication of jury lists for each term, but 
one copy of the list could be posted in the office of the calendar clerk. Or, in 
the alternative, the clerk of the trial court, in calling the talesman to the box, 
could call out his residence and occupation. 

3. Motions. Many attorneys believe that the judges take under advise- 


ment more motions than is necessary, and that a greater proportion could be 
decided from the bench. We disagree. Of 63 motions heard, only 24 were 





™% All cases are sent to this branch before trial, in the hope that settlements may be ar- 
rived at. The conciliation judge sits as such for a few weeks at a time, hearing 12 to 18 
cases a day. When sufficient unsettled cases have accumulated in this court they are then as- 
signed for trial and the judge of this branch joins the rest of the judges in regular trial work 
until the unsettled cases are tried, after which time he goes back to conciliation work. 
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taken under advisement, and, in our judgment, only one of these was unnecessarily 
taken. 


Another theory is that the taking of testimony at a motion hearing is 
a waste of time, and that an affidavit could generally be substituted. Again, 
we are forced to disagree. Testimony was taken in 9 out of 67 motions, and 
seemed to us to have been necessary each time. 


4. Summary Judgments. We suggest that under its rule-making power, 
the supreme court might well consider the adoption of a rule granting to a de- 
fendant the same right to summary judgment that a plaintiff has. The state 
of New York has a statute granting the defendant such a right. See N. Y. Civ. 
Pract. Acr. (1920) §476; Clevinger’s Practice Manual of N. Y. (11th Ed. 1933) 
§476. 


5. Reforming calendar practices in foreclosures and receiverships. Four 
methods of calling foreclosure and receivership cases are in vogue. In a few 
branches the order in which the cases appear on the calendar is religiously 
followed, and the calendar is called and recalled until a case for which both sides 
are ready is reached. Much time is thus lost in the simple act of repeatedly 
calling the calendar. In another branch the moving attorney must assume a 
seat in the jury-box, behind the lawyers who arrived before he did, and he 
will be called when those before him are through. This system is a little slow 
in starting, but works reasonably well afterwards. A third system, or lack of 
system, has no set order of priority, but that lawyer who complains the loudest 
is heard first. The fourth method, which was worked out in one branch and 
is spreading to the others, is far superior to any other procedure. In this 
branch, on every Thursday before default foreclosures are to be tried, the deputy 
enters in the reporter’s book the names of all the cases which are on the 
calendar for the next day. This saves the time ordinarily used by the re- 
porter in entering the titles on Friday. A lawyer, on reaching court Friday 
morning, registers with the clerk, who will call his case in the order in which he 
is registered. All exhibits are stamped by the bailiff before the case is called. 
Hence, when the case is called, every preliminary matter has been disposed of. 
It seems clearly desirable that all branches follow this procedure, and that when 
a mortgage branch is established as proposed above, a similar system should 
be adopted. 

The method of assigning mortgage-day matters seems clumsy. Cases are 
assigned to the various branches in strict alphabetical order. The result is that 
an attorney with more than one case may have to appear in several or even 
in all of the branches in one day. This causes a great deal of delay and a loss 
of time to judge, parties and counsel. If this same method of assigning is re- 
tained by the new mortgage branch when created, a lawyer may be called to 
the branch six days a week. We suggest that cases be listed, for assignment, in 
alphabetical order according to the name of plaintiff’s attorney; and that, in 
order that parties defendant may know to what branch their cases have been 
assigned, a list arranged alphabetically according to the plaintiffs’ names should 
be posted outside the office of the calendar clerk. 

Many times a number of attorneys with single cases are kept waiting all 
morning while one lawyer for a building and loan association tries a dozen 
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or more cases. This delay could be avoided if building and loan cases were 
set for the afternoon. 


6. Delivering files and when assigning cases. Frequently the trial of cases 
is held up because the files are not in court. This would be avoided if the 
calendar clerk signed out for files in all cases to be heard during the day, took 
them to his office on the fifth floor, and presented the files to each attorney 
when assigning him to a branch of the court. 


7. Assigning non-jury cases. At present, the calendar clerk assigns (gen- 
erally daily) as many cases to each judge as the latter thinks are needed to keep 
his branch busy, with the result that the judges will not always make much 
effort to bring up additional cases when those in court are disposed of; and 
with the further result that when they do make such efforts the calendar clerk 
is not always able to induce the attorneys to appear upon such short notice. 
We suggest that the calendar clerk assign a block of cases each month to each 
of the judges. The latter will then have the responsibility of seeing to it that 
attorneys are present when their cases come up. The judges would be better 
able to compel the presence of attorneys at a certain time. 
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APPENDIX B 


(1) INCREASE IN THE BUSINESS OF THE CIRCUIT COURT 

The following tabie shows in round numbers (figures below 100 being omitted for purposes 
of easier comparison) the total number of new cases and proceedings of all sorts commenced in 
the circuit court in each year since 1889. Time prevented an anaylsis of the types of these 
cases and proceedings, so that the table is of significance only as showing the enormously rapid 
increase in the court’s business of all sorts. In recent years, of course, the number of fore- 
closures (largely uncontested) has greatly mounted, and these proceedings do not absorb nearly 
as much of the court’s time as contested trials. But even if allowance is made for such factors, 
the growing burden on the court is apparent. It will be noted that the number of new cases 
slightly decreased in 1933, but that other similar drops in preceding years were always followed 
by increases carrying the annual new total to still higher levels. (In 1897 and again in 1898-— 
the Spanish War Period—there were drops—the only instance in the court’s history of a de- 
crease in two successive years). 


New Cases No. of Popu'ation New cases No. of Population 

fil Judges Milwaukee filed Judges Milwaukee 
1889 700 1 1911 2000 8 
1890 500 1 236,101 1912 2200 8 
1891 600 1 1913 2500 8 
1892 600 2 1914 2200 8 
1893 700 3 1915 2300 8 
1894 800 3 1916 2400 8 
1895 900 3 1917 2600 8 
1896 900 : 1918 2400 8 
1897 800 4 1919 3000 8 

1898 500 5 1920 3000 8 539,449 
1899 600 6 1921 3300 8 
1900 900 6 330.017 1922 3800 8 
1901 1000 6 1923 4000 8 
1902 900 6 1924 4300 8 
1903 1200 6 1925 4700 8 
1904 1000 6 1926 5200 8 
1905 1300 8 1927 5000 8 
1906 1800 8 1928 5200 8 
1907 1900 8 1929 6100 8 

1908 2000 8 1930 7200 8 725,213 
1909 2300 8 1931 7300 8 
1910 2000 8 433,187 1932 9100 8 
8800 9 


1933 
(2) CASE FORM 


This is a ‘‘case form”, used on all jury or court cases, but not used for motions, mort- 
gage foreclosures or civil court appeals. This form, when filled out, indicates the different 
types of pleadings used, with respective dates, the method of trial, the use or non-use of help- 
ful statutes, the amount of time used and the amount of avoidable time lost, the extent of the 
preparation of the attorneys, and the functions of the clerk and the bailiff. 












































TIED siasisacspamaitincehs such snsensiiabdeneccocntaccaeoabidiaaapls Reporter 
TI: | saisiccstsintitsseinccitacsninciniintiinniindisnineiian Judge 
PID, veinccinstentctscapnliessscecvnneniassinneenanniseias Date ... 
SD sisisisnieiienscisaeiiisinicninnrsntansicianisinsesaeeininsiisalatens Case no. .... 
Cause of Filing of Counter Answer 
Action Summons Complaint Answer Notice of Trial Claim 
DATES 
Cross-Complaint Answer Demurrer Plea in Bar in Abatement Motions 
Directed Trial by Trial by Jury Special 
Non-Suit Verdict Judge Jury Waived Verdict 
TRIAL 
$326.12 $325.14 §327.22 §$270.635 
STAT- Adverse Exam Adverse Party Admit or Deny S§S y Jud 





UTES 
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Attys. Wait for talesman Wait for 
TIME late judge Judge was late because 
LOST 
= | TTOB In selecting jury Preparing Qs for jury Preparing instructions 
WOULD 
TIME General questions had Court had asked Jurors slips gave their 
HAVE been put to the jury? more questions? residence and occupation? 
BEEN 
SAVED 
IF 
Had trial Prepared Planned Qs to Gave trial Knew qs Prepared 
1's brief case well jury in advance brief to ct of Evid to jury 
PL.’ 
ATTY. 
DEF’S 
ATTY. 
No. lay Wits. Number No. lay wits. Number 
called by PI. Interviewed called by Def. Interviewed 
WIT 
NES- 
SES No, Experts No. Experts No. Experts No. Experts 
called by Pl. Well examined called by Def. well examined 
\ 
1. Was notice of trial a superfluity? 
2. Could stipulations have been more extensively used 
3. How many times was deputy called on? 
4. Could clerk and deputy have been combined? 
5. Did judge take notes on evidence? 
6. Did judge try to settle case? ss ia 
7. Did judge succeed in settling case?  «§«._—« «Cann ttteattattneneesnnnstest eres 
8. Amount claimed or relief sought: Ti casniisnieidecensnticenenecsiveee 
9. Case was settled for: i ccicdiihicatnmasetbsanamisiasines 
10. Verdict was rendered in the sum of: — EE one 
11. Judgement was rendered in the sum of: I dicinicadahnatgnietieiatcies 
12. Comment: 


* Total time on bench 


(3) FORECLOSURES AND RECEIVERSHIPS 


This form was used to report default foreclosures and receivership motions, both of which 
are heard on Fridays. A copy of this form was filled out for each individual matter actually 


heard. 
Daily Calendar number of case:..............:00000 ID xisasnccicsadintnensseninisiasidininnitnananisssbentinniasies 
I, axesibs caleceavittaiatnnniseccsceaedanaaahachiteaiilinsin beneicbaneaetes 
NID © <caceieiipciatesiclie cn eacied Naicainancibdcisaat 
1. This was a default foreclosure /receivership matter (cross out one) 
2. The printed mortgage-form was /was not (cross out one) used. 
3. The case was Called ............ccs0e0+ times more than once before being heard. 
4. Defandant appeared in person /by counsel /in person and by counsel /not at all (cross 
out three) 
FN 
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G 
(4) MORTGAGE-DAY SUMMARY i 


This form was used to total the work in default foreclosures and receivership motions in 
each branch on each Friday. 


Reporter 
Judge 
Date 











. Number of cases on calendar 
Number heard and decided 
. Number adjourned, continued, dismissed etc. 





Time lost for attys. busy in other branches 
More extensive stipulations would have saved no/some /much (cross out two) time 
Comment about more extensive use of court-commissioners: 
Other comment: 

* Total time on bench 








oe NAME WN 


(5) MOTIONS 
This form was used for the recording of motions, which are heard on Saturday mornings. 
It indicates the nature of the motion, whether or not testimony was taken and whether or not 
it was needed; if taken, the extent of counsel’s preparation, and the judgement of the court. 












































TPIT csccnsesscctkcnsanscssinanaansicndeschunceisinansncesocansupiiiiel Reporter 

Atty — 
Defendant ... BNI  <:.cccaasssccsesonsessieesesensecsssniesabedgtastennennbhioansinniant-adeas 

Atty 

Nature of Stall Not a stall 
MOTION 
Taken Could have been by affidavit Not taken 
TESTIMONY 
Plaintiff's Defendant’s 

WIT- 
NESSES No. prepared No. No. Prepared 














TIME LOST BECAUSE 























Plaintiff's Defendant’s 
ATTYS 
Prepared Not Prepared Prepared Not Prepared 
Plaintiff’s atty 
had hadn’t should have had asked time to file 
BRIEFS 





Defendant’s atty 





had hadn’t should have had asked time to file 











was not needn’t have been 
TAKEN UNDER 
ADVISEMENT 





= Judge late why? Atty late Other reasons 
| 
| 
J 
| 
| 
l 





Judgment: 
TTOB*: 


Comment: 
* Total time on bench. 
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(6) FORECLOSURE AND RECEIVERSHIP DATA 












IIIT scaeculcetdnhidelignnonbeh umeioadedaabisaaidaanamhssccicasoneikadidcasshiod CIRCUIT COURT 
8s. 
eee MILWAUKEE COUNTY 
RII MUL. scasidadieabcssacsciibans anetedsuaticva se 
I oie eae lg Calendar 
Attorney for Defendant ............... eee 
y 
IS THIS PROPERTY A HOMESTEAD? Notice Served Personal .... ane 
i aaa 
a Original Am’t. of Mortgage 


(or refinanced am’t.) .. 
Accrued interest to date ... 
Insurance advanced natal 
PE NED. Settptibinsitnlicsnincinccniarstamnstisiinsecinintiahiaansanncideinintainigasinen P 










Se I Oe I aria isctcettitentisctsnccitieennsiies 
Total Due—Amount of Judgment 











Total Number of Months in Default | one , SSS } 
Most recent assessed valuation ............cs:0000 
Mortgagee’s Appraised valuation 

Mortgagor’s Appraised valuation 
Additional Encumbrances or Liens 













































































Year_ | Amount 

faxes Outstanding 

TE Saisie iii clas ta 
Attorneys Fees Agreed upon by Plaintiff and Counsel ............ 
Attorneys Fees Allowed by Court ..........c.ccccceccccccsscscceeseceeeeees 
Date of Resolution to Foreclose by Board of Directors .......c.cscsscsssssssssesscssssssessesesecsessesesseseeesssesesstsecs 
Size of Lot 
Describe what the prop- 
erty consists of and give cvs ssessesretecetenetenntecctnenene 
TMU. =n ciabatta mena piannieinban niga enaemaaenindensascenieaiahielbbbannesanbesctsinsanss 
Price paid for property and ee 
How was this property acquired (By purchase) (By trade) ...... issbdchaiasadisiisididasabanitin 
Has a receiver been appointed? (note if with or without bomd) ..................ccccccccsccsccsseeseeeseeeeees cee 
Is Mortgagee willing to accept Gov’t bonds? ‘ 
Has application been made to Home Loan Corp.? o.c...ccccccccscessseeeeeeeecees 








COMMENT OR REMARKS 














<TRMRMES a7 
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(7) AVERAGE TIME CONSUMED PER CASE IN DEFAULT FORECLOSURES, 


WITH AND WITHOUT THE USE OF THE FORMS SET FORTH IN TABLE (6) 


(The average time per case is set forth in minutes, the decimals representing fractions 


of minutes and not seconds. Bracketed figures represent the number of cases. Where no, or 


only = “7 appears under a column, time comparisons are not given because of the insuffi- 
cient basis. 





Defendant appeared 
in person 


Defendant did 
not appear 


Defendant appeared 


by attorney 


Defendant appeared 
in person and 
by attorney 





Judge 


Forms 
Used 


No 
Forms 


Forms 
Used 


No 
Forms 


Forms 
Used 


No 
Forms 


Forms 
Used 


No 
Forms 





Gehrz 
Breidenbach 
Kleczka 
Sullivan 
Aarons 
Braun 
Schinz 


(26)12.26 
(11) 


( 7) 5 


(20) 
(13)12.38 
(12) 8 
(0) 


( 9) 
( 1) 
( 5) 7.80 
( 1) 

(25) 10.68 


(11)12.27 
(14) 


14 


(34) 6.82 
(19) 3.95 
( 3) 5.33 
(33) 6.51 
( 4)11.22 
(12) 5.25 
(0) 


(14)10.57 
( 8) 3.63 
( 8) 5.18 
( 3) 7 
(24)10.50 
(11) 7.27 
(21) 


(21) 7.40 
(9) 5.77 


( 1) 
(12) 7.33 
( 1) 
(11)10.45 
(0) 


(9) 16.83 
(5)10.20 
(4) 


(8) 15.87 
(9) 9.38 
(0) 


(3) 13 
(4) 5.50 
(0) 


(7)23.74 
(4) 18.50 
(1) 
(0) 

(9)12.11 
(4) 13.75 
(3) 





Total No. 
of all 
cases 
(508) 


(89) 


(166) 


(155) 


(105) 


(89) 


(194) 


(55) 


(43) 


(98) 


(33) 


(61) 


(28) 





Total av- 
erage net 
saving 
through the 
use of forms 
per judge 
per case 


1.83 


84 


4.02 


6.08 





Total savings 
which would 
have result- 
ed if the 
forms had 
been used in 
all cases 
(based on the 
total no. of 
all cases 
times the net 
average saving 
per case) 


4 hrs., 


44 mins. 


2 hrs., 43 mins. 


6 hrs., 


34 mins. 


Total savings which would have resulted are 20 hrs., 
This is an average through the 11 weeks covered by the above 


table, of nearly 2 hours a week. 


6 hrs., 11 mins. 


12 mins. 
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DIVORCE LAW AND ADMINISTRATION IN ENGLAND 


N. P. FEINSINGER 


English divorce law is a composite of ecclesiastical doctrine and 
practice, modified and supplemented by a succession of statutes. 
Divorce law in Wisconsin, as in the United States generally, is mainly 
the creature of statutes,! which, although lacking the same back- 
ground, have nevertheless purported to follow the English pattern. 
Modern English divorce law commences with the Act of 1857,? 
providing for absolute divorce, with the privilege of remarriage, while 
statutes in this country are generally based on such divorce as a point 
of departure. 

In further contrast, the great majority of matrimonial causes 
in England are disposed of in a single court, the Probate Divorce and 
Admiralty Division of the High Court of Justice, in London. Rela- 
tively few divorces are considered by the Commissioners at Assize. 
The Division is administered by three justices, of whom one, the 
President, sets the standard of practice. Thus English divorce law 
may be accurately described as a law, with a single centralized sys- 
tem of administration, and a uniform standard or practice. It is 
proper to speak of the policy of the English Divorce Court, and 
the reaction of “the public” thereto. 

In the United States, there are about as many different systems 
of divorce law as there are states; in any particular state, often as 
many systems of administration and standards of practice as there 
are courts exercising divorce jurisdiction. It is impossible to speak 
accurately of the reaction of “the public” to the “divorce law” of 
“the court.” Contrast New York with one ground of divorce, South 
Carolina with none, and Wisconsin with nine. Contrast, also, divorce 
administration in Court A, in Wisconsin, for example, where the 
judge calls in the divorce counsel to approve a decree already rend- 
ered, as a matter of form, with that in Court B, where the judge 
refuses to act except on the advice of such official. Again, contrast 
the attitude of Judge X, who thinks divorce is “a bad thing for 
the family” in any event, and who therefore assumes the duty of 
urging a reconciliation, with that of Judge Y, who thinks it is 
none of his concern what may happen to the family, as long as 
the parties have proved the statutory grounds for divorce. 





1See Towns v. Towns, 171 Wis. 32, 35, 176 N. W. 216 (1920). 
2 Except by special act of Parliament. 
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If one may generalize, chiefly from the situation in Wisconsin, 
it is clear that the United States has not reproduced results in Eng- 
land by adopting her divorce statutes or following her judicial de- 
cisions.® 


PART I. JUDICIAL ORGANIZATION 
A. Tue Court 


Previous to the Matrimonial Causes Act of 1857,4 matrimonial 
jurisdiction, which extended chiefly to suits for nullity, judicial sep- 
aration, restitution of conjugal rights, and jacitation of marriage, 
was vested in the ecclesiastical courts. By that Act,® jurisdiction in 
matrimonial causes, except as to granting of marriage licenses, was 
taken from the ecclesiastical courts and vested in a civil court of 
record, to be known as “The Court for Divorce and Matrimonial 
Causes.” However, it was provided® that in proceedings other than 
for absolute divorce, the Court should proceed on the principles 
and rules of the ecclesiastical courts, subject to rules and orders 
under the Act. In 1873, by the Supreme Court of Judicature 
Act,? the court was reconstituted as the Probate, Divorce, and Ad- 
miralty Division of the High Court of Justice. This is the situa- 
tion now existing under the Judicature (Consolidation) Act of 
1925.8 The Division is administered by the President and two 
puisne judges. The Court sits in London where the overwhelming 
majority of divorce cases are tried. Since 1922, undefended petitions, 
and both defended and undefended petitions of Poor Persons, may 
be heard on circuit by a Commissioner of Assize,® usually a judge 
of the King’s Bench Division or a King’s Counsel. 

The linking of the Divorce and Admiralty courts is explained 
as follows :®* 


As generations pass the reasons why Admiralty was combined with 
Probate and Divorce have become obscured, and the arrangement has been 
criticised latterly as illogical. But there were historical and practical reasons 
for this rearrangement when made by the Judicature Act, 1873. As Sir 
William Holdsworth points out, the old Admiralty and Ecclesiastical Courts, 
which later had juridiction inter alia in both probate and matrimonial 





3 This study was made with funds supplied by the Social Science Research Council, for 
whose aid in all possible respects acknowledgment is hereby gratefully rendered. 

420 & 21 Vict. c. 85 (1857). Hereafter this Act will be cited as the Act of 1857, 

5 Secs. 2, 6 

©Sec. 22. 

736 & 37 Vict. c. 66 (1873). 

815 & 16 Geo. V, c. 49, Part I, §4 (1925). This Act will be cited hereafter as the 
Act of 1925. 
® Rules of the Supreme Court, Order XXXV (A). a hs Act of 1925, §70 (5). 
% BROWNE AND LATEY ON Divorce (11th ed. 1931) 4 
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matters, used to sit and have their offices at Doctor’s Commons. In each of 
these jurisdictions there were peculiarities, fully explained by Professor Holds- 
worth, which cut them off from the Courts of common law and equity, 
and which, insofar as probate and matrimonial matters are concerned, still 
maintain a sharp distinction, although the probate and divorce officers are 
now under the same roof at Somerset House, Strand, instead of at Doctors’ 
Commons. 


The jurisdiction of the Diverce Court includes only England 
proper, and does not extend to Ireland or Scotland. 

In addition to the judges or commissioners of assize, there are 
certain officers who perform important administrative and quasi- 
judicial functions. These are the Registrars of the Principal Probate 
Registry at Somerset House, Strand, London, (and District Regis- 
trars at specified places), who are also the Registrars of the Divorce 
Division, appointed by the President. To qualify for the office of 
Registrar, one must be (1) a practicing barrister or solicitor of not 
less than ten years’ standing; or (2) a district probate registrar of 
not less than five years’ standing; or (3) a clerk who has served ten 
years in the Principal Probate Registry.1° There are a Senior Reg- 
istrar, three other Registrars, and an Assistant Registrar. One of 
these, or a Registrar’s clerk, sits with the court in matrimonial 
causes or appeals to advise the Court on technical matters of pro- 
cedure. A Registrar may transact “all such business and exercise 
all such authority and jurisdiction as may be transacted or exercised 
by a Judge at Chambers,” with certain exceptions. Some of the 
more important proceedings which come in the first place before a 
Registrar include filing of a petition, and completing the pleadings 
for trial; applications for maintenance of children and alimony 
pendente lite ; taxation of costs; petitions for variations of settlement 
after decree absolute; and settlements of the guilty wife’s prop- 
erty.11 


B. THE JUDGES 


By the Act of 1857,!* the judge of the then existing Probate 
Court was made the “Judge Ordinary” for the Divorce Court, with 
the requirement that in cases of dissolution or annulment he sit 
with at least two other judges of the High Court.!% The Act of 
187314 vested the matrimonial jurisdiction in the Judge Ordinary 





10 ADMINISTRATION OF Justice Act, 18 & 19 Geo. V, c. 26, Part I, §1 (1) (1928). 

™ See BROWNE AND LaATEY ON Divorce, supra note 9a, pp. 7-9; the same reference gives a 
detailed list of proceedings before a Registrar. 

Sec. 9. 


13 Sec. 10. 
1436 & 37 Vict. c. 66, §§16, 31 (5) (1873). 
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and the Judge of the High Court of Admiralty, sitting singly as 
judges of the new Probate, Divorce, and Admiralty Division. The 
great increase in the number of divorce suits following the Great 
War, and the Matrimonial Causes Act of 1923,15 which allowed 
wives to obtain a decree of divorce for adultery without proof of 
cruelty or desertion, led to the appointment of a third judge of 
the Division in 1925. 

Since the institution of the Divorce Court in 1858, there have 
been sixteen principal judges. The present Judges of the Division are 
the President, (Sir Boyd Merriman),!® Mr. Justice Langton, and 
Mr. Justice Bateson, appointed in 1933, 1930, and 1925, respectively. 
The temper of the divorce court may be said to reflect the person- 
ality and attitude of its President. This was particularly true dur- 
ing the regime of Lord Merrivale (1919-1933). He was responsible, 
for example, for the liberalizing of the rules of “discretion” concern- 
ing petitioner’s adultery as a bar to divorce, by his opinion in Wilson 
v. Wilson.1? His later years witnessed a reactionary tendency in 
that regard,!® as well as in regard to the nature and degree of proof 
which the court would accept in cases based on “hotel evidence.”?® 


In a field so conducive to moralizing, the business-like attitude 
of all three judges who sat in the summer of 1933, is worthy of 
note. This is not to say that they were indifferent to the varying 
human elements in the cases before them, but that they regarded the 
controlling features of the law as sufficiently certain to permit uni- 
formity of treatment on similar facts, and their province as judges as 
sufficiently fixed to avoid the necessity of approval or condemnation 
of the law itself. Nor were they constrained to comment anew in 
each case on the social implications of the law or their decisions 
thereunder. Perhaps each judge believed that the rules of the game 
were wrong; more than once each implied that such was his opinion. 
But each felt that the rules were there, and his function merely to 
apply those rules without question.?° 





1313 & 14 Geo. V, c. 19 (1923). 

16 During the period of this study, Lord Merrivale was President of the Division, Sir 
Boyd Merriman having succeeded him as President late in 1933. When speaking of “the 
President’’ hereafter, it is meant to refer to Lord Merrivale, unless otherwise specified. 

17[1920] P. 20. 

18 His opinion in Apted v. Apted and Bliss, [1930] P. 246, is frequently regarded as 
reactionary. 

See his opinion in Aylward v. Aylward, 44 T.L.R. 456 (1928): “It is time that 
this practice of resorting to hotels in order to make a prima facie case for dissolution of mar- 
riage, as the effect of a conclusion at which the parties have arrived between themselves, should 
be stopped.” 

20See for example, Aylward v. Aylward, supra note 19, in which the President, in ‘e- 
jecting “hotel evidence’ as proof of adultery, is said to have replied to observations of peti- 
tioner’s counsel: ‘‘As to the couple who occupied the room, they might have sat up all 


night. It is part of the ceremonial that they be found in bed together.” 








346 WISCONSIN LAW REVIEW 


The judges of the High Court hold office during good behavior, 
and are removable only on petition of both the House of Commons 
and the House of Lords on an address presented to the King.?! Each 
judge receives a salary of five thousand pounds, and on becoming 
disabled from performing the duties of his office, a pension of not 
more than thirty-five hundred pounds a year.??_ It is generally as- 
sumed that the English judiciary, because of permanency of tenure, 
is not fettered by the fear of practical consequences following un- 
popular decisions. As for the salary, which may seem munificient by 
our standards, the English judges do not consider it so, since as suc- 
cessful barristers, which they usually have been, their incomes had 
usually exceeded by far the amount stated. Indeed it is the concen- 
sus of opinion that ascending the bench involves a considerable 
financial sacrifice. However, the distinction attached to the position 
has induced prominent barristers to seek appointment, with the 
result of reputedly uniform excellence in the caliber of the judiciary 
of the High Court, which observation proved true in the case of the 
judges of the Divorce Court. 


C. Tue Lawyers 


The distinction between barristers and solicitors is well known. 
Only the former may appear and argue in open court, although the 
latter may appear in chambers concerning such matters as alimony 
and maintenance. Usually a client engages a solicitor, who in turn 
employs a barrister. If the matter is particularly difficult or im- 
portant, a King’s Counsel may be engaged. As a rule, a barrister 
selects the Division in which he intends to practice, and limits his 
professional endeavors to that Division. While occasionally such 
leading trial lawyers as Sir Patrick Hastings and Norman Burkett 
will cross the line to participate in a divorce case, generally the same 
small circle of barristers may be seen in the Divorce Court each day. 
In this circle are such distinguished King’s Counsel or “leaders” 
as Mr. Willis and Mr. Bayford, and such prominent barristers or 
“juniors” as Mr. Mortimer, Mr. Bucknill and Mr. Tyndale. Fre- 
quent contact with the same general type of litigation perhaps accounts 
for the thorough grasp of the rules of substantive law and of the 
technical procedure in matrimonial law which the Divorce Court 
practitioners display.2* One is particularly impressed with the con- 
trast in England and America, in that in America the bulk of divorce 





1 Act of 1925, c. 49, §12 (1). 
™ Tbid., §§13, 14. 
33 See note 6, supra. 
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litigation is handled by young and inexperienced attorneys, whereas 
in England, the major part is handled by mature and professionally 
well-established barristers and solicitors. 

Other elements conducive to efficiency on the part of a barrister 
in the Division are: the fact that several fellow-barristers are usu- 
ally in court awaiting their turn during the argument of a particular 
case, which would naturally stimulate one’s professional pride in 
his performance; the attendance of solicitors who can judge par- 
ticular performances and may distribute their business accordingly ; 
strict supervision and insistence on expeditiousness by the Court; 
a noticeable feeling that a barrister is an officer of the court as 
much as the representative of a particular litigant. It is more than 
a coincidence that the last editions of the two leading reference 
books on the subject of divorce have been written by barristers prac- 
ticing in the division,?* rather than by academicians. 


PART II. THE LAW—BACKGROUND AND PRESENT 
RULES 


The marriage law of England is founded on the law of the 
Romans, as modified by statute.2® The law of divorce, however, is 
based mainly on ecclesiastical law and practice, modified in one most 
important particular, namely, the provision enacted in 1857 for ab- 
solute divorce with the privilege of remarriage.27 Divorce by mutual 
consent, or by the husband for the wife’s misconduct, was apparently 
recognized during the Anglo-Saxon period,?® but at least from the 
twelfth century on, the Church doctrine of marriage as a sacrament, 
hence indissoluble except by nullity or annulment, or death of one 
of the parties, prevailed. Under ecclesiastical law, “divorce” meant 
only the equivalent of the modern annulment, or judicial separation. 

The Reformation produced important changes in the authority of 
the Church and in the law of divorce, at least in various Protestant 
countries. Under the influence of Calvin and the Dutch jurists, the 
scriptures were re-examined and the conclusion reached that mar- 
riage was dissoluble, on other grounds as well as adultery, and that 
dissolution permitted remarriage. The effect of the Reformation 
in England was less pronounced than elsewhere, both as to the union 


* William Latey, BROWNE AND LATEY ON Drvorce (11th ed. 1931); Clifford Mortimer, 
RAYDEN AND Mortimer ON Drvorce (3rd ed. 1932). 

22 Bryce, Stupres IN History AND JURISPRUDENCE — 380-392; cf. Marne, 
Earty History or Institutions (10th London ed. 1930) pp. 167- 

27 See WorsLey-BopEN, MISCHIEFS OF THE MARRIAGE Law (992) 59-60. 

22 PoLLocK AND MAITLAND, History or ENcLisH Law, (2d ed. 1911) 392-393; 2 
Hotpswortn’s History or ENciisH Law (3d ed. 1923) p. 90. Worstey-Bopen, op. cit. 
supra note 27, pp. 93-94, 216. Cf. Bryce, op. cit. supra note 26, p. 433, suggesting that a 
wife might likewise divorce her husband. 
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of Church and State and the canonical doctrine of divorce. The 
ecclesiastical courts retained their old jurisdiction in matrimonial 
causes, and continued to enforce the old law, which was modified 
only in the lessening of impediments to valid marriage. Never- 
theless there was increasing resentment towards Church restraint, 
which came to a head through the conflict between Henry VIII and 
the Pope. The result was the gradual subordination of the Church 
to the State, and decreased influence of the canon law, especially in 
matrimonial causes. Divorce, however, went unreformed as to 
substantive law, and the Acts of Parliament creating and removing 
impediments for the various marriages of Henry VIII followed 
ecclesiastical theory, none of Henry’s “divorces” purporting to be 
more than annulments. 

Restlessness under ecclesiastical restraint on divorce further 
manifested itself in the report of the Commission appointed by Ed- 
ward VI in 1549, which produced the abortive Reformatio Legum 
Ecclesiasticarum, providing for dissolution instead of separation, on 
various grounds. Further inclination towards Reform doctrine was 
evidenced by private acts of Parliament from the reign of Edward 
VI on, authorizing or validating remarriage after divorce a mensa 
et thoro.2® These acts provided a measure of relief, but were 
effectively limited to the wealthy, and were in practice scarcely avail- 
able to women; the first, because of the prerequisites of a de- 
cree a mensa et thoro from the ecclesiastical court and a judg- 
ment for damages against the guilty paramour in a common law 
action for criminal conversation; the second, because the husband’s 
adultery had to be proved accompanied by aggravating circumstances. 
This was the state of affairs in 1857, the year of the passage of the 
Matrimonial Causes Act, which became effective January 1, 1858. 


The scope of the Act of 1857 was not limited to the new provi- 
sion for dissolution for adultery®® with the privilege of remarriage,®! 
but extended to all matrimonial matters except marriage licenses.®? 
The canon law was re-enacted as statute law as to divorce a mensa 
et thoro,®* and incorporated as to nullity or annulment of void and 
voidable marriages,** restitution of conjugal rights,®® and jacitation 
of marriage.** “Divorce,” under the Act, meant dissolution of a 


See 2 Bryce, op. cit. supra, note 26 p. 436; Worstey-Bopen, op. cit. supra note 27, 
p. 118; MADDEN oN Persons AND Domestic Rerations (1931) §81. 
% Secs. 27-31 inclusive. 
*1 Secs. 57, 58. 
Secs. 2, 6. 
53 Secs. 7, 16. 
% Sec. 6. 
%3 Sec. 17. 
Sec. 6. 
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valid marriage with the privilege of remarriage, and not, as in the 
canon law, either annulment or nullity, which survived the Act, 
or separation by divorce a mensa et thoro, which was replaced by 
“judicial separation,” obtainable on substantially similar grounds as 
under the canon law.87 In addition to retaining the substance of 
the canon law in these and other important matters, the Act retained 
the principles and rules of procedure of the ecclesiastical courts, in 
proceedings other than dissolution.*8 

For a while there was considerable inequality between husband 
and wife where dissolution was sought under the new Act. The 
husband had to prove only adultery, but the wife had to prove “in- 
cestuous adultery,” or “bigamy with adultery,” or “rape,” or 
“sodomy,” or “bestiality,” or adultery coupled with cruelty or de- 
sertion for two years or more.8® This inequality was removed by 
gradual stages. The Matrimonial Causes Act of 1859,4° provided 
that on a petition for dissolution by the wife, husband and wife 
should be competent, and compellable, to give evidence of or relat- 
ing to cruelty or desertion. The Act of 18844! based desertion on 
non-compliance with a decree for restitution of conjugal rights, 
although two years had not elapsed. Finally, in 1923,42 Parliament 
authorized a wife to petition the court for dissolution on the ground 
of adultery, unaccompanied by other circumstances, committed after 
the passing of the Act. It is worthy of note that the wife enjoys 
an advantage in the respect that the Act of 192548 retains the pro- 
vision of the Act of 185744 authorizing a dissolution on petition by 
the wife on the ground of “sodomy or bestiality,” whether com- 
mitted with the wife or another person,*® with no corresponding pro- 
vision for the relief of the husband. 

Besides the provision for dissolution of marriage, two other 
subjects dealt with by the Act of 1857 and subsequent legislation 
are of outstanding importance, namely, remarriage and bars to 
relief. Without the right of remarriage, obviously the provision 
for dissolution would have meant little more than the ecclesiastical 
decree of divorce a mensa et thoro. The Act of 18574 provided 





87Sec. 16 enumerated, as grounds: adultery, cruelty, or desertion without cause for two 
years and upwards. Noncompliance with decree for restitution of conjugal rights was added 
by Act, 1884, c. 68, $5. 

8 Sec. 22 


Sec. 27. 

4022 & 23 Vict. c. 61, §6 (1859). 

4147 & 48 Vict. c. 68, §5 (1884). 

413 & 14 Geo. V, c. 19 §1 (1923). 

43 Sec. 176 (b). 

#20 & 21 Vict. c. 85, §22 (1857) 

45C, V. C. (1905), 22 T. L. R. 26 (offense with wife). 
Secs. 57, 58. 
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that, after the period for appeal had elapsed, either party to a decree 
of dissolution might lawfully remarry, except that no clergyman of 
the Church of England should be compelled to marry the “guilty” 
party, although, even as to such an individual the Incumbent of the 
Parish Church “shall permit” another qualified clergyman to per- 
form a marriage in his church. By subsequent acts,*7 provision was 
made for a decree nisi and for an absolute decree six months later, 
unless a shorter period should be fixed by general or special order of 
the court, with the right to remarry contingent on the granting of an 
absolute decree. The Deceased Wife’s Sister’s Marriage Act of 
190748 and the Deceased Brother’s Widow’s Marriage Act of 
1921,4® while permitting marriage, in church, with the deceased per- 
son’s designated relatives, disallowed marriage with the divorced 
person’s designated relatives during the lifetime of such persons,5° 
and even in the former case provided that the clergy might refuse to 
perform the ceremony. In this respect divorce lacks the same com- 
plete effect as death. 


It is a recognized fact that the Church of England, although 
exercising no legal control since 1858 over the subject of divorce and 
remarriage, nevertheless still exercises considerable influence on the 
conduct of its members in these respects. Worsley-Boden states5! 
that “the practice of the Church has reduced itself generally to a 
refusal to marry any persons who are known to have been through 
the Divorce Court.” This practice is, at least as to the legally “in- 
nocent” party, contrary to the provisions of the law.5? 

In addition to refusing to celebrate remarriage, the Church re- 
fuses other of its services, such as Communion, to those who have 
been married by the Registrar after divorce by one or both of the 
parties. Refusal of Communion to those who have married under 
the Deceased Wife’s Sister’s Marriage Act, 1907, as “open and 
notorious evil livers,” has been condemned by the House of Lords,53 
although the judges conceded that under that Act the clergy could 
not be compelled to celebrate the remarriage. It seems even clearer 
that Communion cannot legally be denied divorced persons who have 





#7 Act of 1860, c. 144, §7; Act of 1866, c. 85, §3; Act of 1925, §183 (1). 
487 Epw. VII, c. 47, §1 (1907). 
#11 & 12 Geo. V, c. 24 (1921). These Acts were extended by 21 & 22 Gro. V, c. 31, 


(1931) to include other relationships. The three Acts may be cited as the Marriace (Pro- 
HIBITeD Decrees OF RELATIONSHIP) Acts, (1907 to 1931). 


% Re-enacted in substance in Act of 1925, §184 (1). 

51 See discussion in WorsLEY-BopEN, op. cit. supra note 27, Book 3, c. 5, and references 
cited. The sentence quoted is at p. 252. 

3 Supra note 47. 
53 Thompson v. Dibdin (1912) A. C. 533. 
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remarried civilly, since at least the legally innocent divorced spouse 
is entitled to be remarried in church as a matter of express statute.54 


Bars to relief, incorporated in the Act of 1857 and still in force, 
illustrate the continued effect of substantive rules of canon law. 
Section 2955 of the Act of 1857 required the court to satisfy itself as 
to the facts alleged. Thus there can be no judgment by default. The 
same section required the court to satisfy itself as to whether or not 
the petitioner had been accessory to or had connived at or condoned 
the adultery, and to inquire into any counter-charge against the 
petitioner. Section 305° provided that if on the evidence the court 
is not satisfied that the alleged adultery had been committed, or finds 
that the petitioner has been accessory to or has connived at or con- 
doned the same, or has presented or prosecuted the petition in 
collusion with either of the respondents, the court “shall dismiss the 
petition.” Hence connivance, condonation or collusion operates as 
an absolute bar to a decree. Section 3157 provided that the court 
“shall not be bound to pronounce a decree,” if it finds the petitioner 
has been guilty of adultery during the marriage, or is of the opinion 
that he or she has been guilty (a) of unreasonable delay in pre- 
senting the petition, or (b) of cruelty towards the other spouse, 
or (c) of having without reasonable excuse deserted or wilfully 
separated from the other spouse before the adultery complained of, or 
(d) of wilful neglect or misconduct conducing to the adultery. These 
are the so-called discretionary bars. 


A suit for divorce, even if undefended, must be strictly proved,5® 
a rule which flows from the peculiar interest of the state in the pres- 
ervation of an existing marital relationship as the norm. The bar 
of connivance, based partly on the theory of “clean hands,” and the 
maxim volenti non fit injuria, means that “the adultery of one 
spouse has been caused by or has been knowingly and wilfully or 
recklessly permitted by the other as an accessory.”5® “Collusion” 
is defined as “the presenting or prosecution of a petition for di- 
vorce a vinculo by a bargain or agreement between the parties or 
their agents, whereby the true facts are hidden or a money con- 
sideration is present or adultery is procured or pretended for the pur- 
pose of securing a dissolution of a marriage.’”®° In substance, it 
consists of the spouses acting in concert to suppress or manufacture 








“Supra note 47. 

® Act of 1925, §178 (1). 

Ibid. §178 (2). 

3 Tbid. §178 (3). 

58 BROWNE AND LATEY, op. cit. supra note 9a, p. 66. 
59 Ibid. p. 67. 

© Ibid. p. 72. 
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facts in such a manner as would tend to prevent the court from ob- 
taining a true picture of the situation. The basis of the doctrine 
seems to be the need to protect the courts against the settlement of 
an issue in which the state has an interest, by private agreement. 
“Condonation” consists in substance of forgiveness by the injured 
party in such a manner as to restore the spouses to normal marital 
cohabitation. Such an attitude is deemed meritorious and blots out 
the offense, subject to revival by further misconduct.*! It is per- 
haps analogous to the doctrine of waiver or estoppel in the law of 
contracts. 

As stated above, the court has discretion to refuse a decree if 
the petitioner has unreasonably delayed in acting, on the theory that 
his complaint is insincere, or that he has acquiesced in or condoned 
the offense.*? Discretion to refuse a decree also extends to cruelty, 
desertion (although not necessarily for any specified length of time), 
and conduct conducing to the respondent’s misconduct. These bars 
seem to involve “clean hands” and to rest on the proposition that 
relief should be denied one whose own conduct has not been above 
reproach, particularly where it has a bearing on the respondent’s 
misconduct. They are distinguishable from connivance in that they 
do not involve permission or consent to misconduct, at least to the 
same degree. In practice, these bars are seldom invoked.** 


The most frequently used discretionary bar is petitioner’s own 
adultery. Until 1920, the exercise of discretion was limited to 
specified grievances,®* closely resembling estoppel, but in that year, 
apparently moved by the more practical attitude toward marriage 
and relations between the sexes evolved during the World War, Sir 
Henry Duke, later Lord Merrivale, as President of the Division, 
rendered an opinion which set forth a new and broader basis for 
the favorable exercise of discretion.*® In a still later case, Apted v. 
Apted and Bliss,®* the same judge rendered an opinion which has 
been considered as reactionary, but which has in any event set the 
standard for the present practice. In that case the court found the 
adultery of the respondent wife as alleged, and referred the peti- 
tion and evidence of the petitioner’s adultery to the King’s Proctor 
for a considered argument on the principles which should regulate 





@ Ibid. pp. 76-82. 

© Mortimer v. Mortimer 2 Hag. Con. 310, 313, (1820). Cf. Rickard v. Rickard and 
Bond 37 T. L. R. S511 (C. A. 1921). 

See BrowNE AND LATEY, op. cit. — note 9a, pp. 85-8 

See Morgan v. Morgan [1869] L. R. 1 P. & D. 644, “i, (1869) setting forth only 
three grounds. 
“Wilson v. Wilson, [1920] a ta 
[1930] P. 246, 46 T. L. R. 
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the court’s discretion. The petitioner was recalled by the At- 
torney-General, representing the King’s Proctor, and on cross-ex- 
amination admitted that he had been guilty of promiscuous misconduct 
rather than an isolated act, as alleged; that his wife had not deserted 
him but rather the converse; and that he had been living with an- 
other woman previous to his wife’s earlier petition. The court, in 
allowing the intervention of the King’s Proctor, refused discre- 
tion and found the petitioner guilty of contempt of court. In his 
opinion, Lord Merrivale reviews and restates the principles guiding 
the exercise of discretion, proposes new rules of disclosure, and 
deals with the consequences of nondisclosure. The following quo- 
tations from his opinion are given as an indication of the background 
and theory of the present practice in discretion cases: 


Reviewing the cases in question as a whole these principles appear: in 
every exercise of discretion the interest of the community at large in main- 
taining the sanctions of honest matrimony is a governing consideration; a 
strong affirmative case is necessary before a judge is justified under the 
statutes in negativing their conditional prohibition; it is manifestly contrary 
to law that a judicial discretion in favour of a litigant guilty of misconduct 
in the matters in question should be exercised where that course will prob- 
ably encourage immorality; if it is not unlikely to do so that is an argument 
against leniency.* * * 

The task of determining with due regard to the interests of the com- 
munity and of innocent third parties the proper course to be taken where 
relief is sought under this discretionary power, is facilitated if the material 
facts are known with reasonable certainty. The practice of the Court is 
intended to secure this, but experience has shown it to be difficult and in 
recent years increasingly so. Parties are naturally loath to disclose their own 
ill-doing. As between a petitioner and a respondent who are both to blame 
there is also an inevitable tendency to collusion, though collusion itself is a 
bar to divorce if it be discovered. With a procedure which is designed to 
enable litigants who are entitled to relief to secure it, some elementary safe- 
guards against deceits or deceptions practised by suitors of a different sort 
have always been necessary, and from time to time these safeguards need to 
be reinforced. 

No divorce suit proceeds to trial until a registrar has certified that the 
proceedings in the suit are in order. When the exercise of the discretion is 
asked it is necessary to set forth that fact in the petition in order that the case 
may in due course find its place in the appropriate cause list and not need to be 
adjourned at the hearing. The discussion which has taken place in the 
present case has made it clear that in the interests of straightforward suitors 
no less than for securing dispatch, certainty and finality in all suits where dis- 
cretion is prayed, the fact shall be stated in the petition, as is commonly done 
now, and there shall be lodged with the application for the registrar’s certi- 
ficate a statement of the matters in respect whereof the exercise of the dis- 
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cretion is prayed and the grounds on which the petition in this behalf is 
based. The official form of application for a certificate will as from this 
time set forth these requirements. This being done, no petitioner can here- 
after reasonably assert when his case comes to be heard that he has been under 
any misapprehension as to what is required of him. [Italics mine.] * * * 

While guidance is given to the petitioner as to procedure to be observed, 
it is proper at the same time to mention consequences which follow—or may 
follow—wilful disregard or abuse of the procedure. There is a general as- 
sumption that the sole penalty for suppression of fact, or presentment of 
falsehood, in cases such as this, is the allowance of the King’s Proctor’s 
intervention, rescission of the decree nisi and the dismissal of the suit, with an 
order for payment of costs—an order not infrequently found incapable of 
enforcement. This is not an adequate view of the matter. One of the 
safeguards of legal procedure in this country is the prescriptive authority of 
Courts of record to visit with summary punishment persons who pur- 
posely obstruct or divert the course of justice. The not doing what the party 
is commanded or required by lawful process to do has always been within 
the area of liability for contempt of Court. 


The decision and opinion in the above case have been criticised as 
reactionary to the liberal attitude taken in the earlier case of Wilson 
v. Wilson,®* particularly in view of the presence in the Apted case 
of two elements mentioned in the Wilson case as persuasive in a pe- 
titioner’s favor, namely, improbability of reconciliation, and possi- 
bility of marriage between the petitioner and the other woman. At 
any rate, the President followed the Apted case with Directions on 
May 29 and 30, 1930, and November 15, 1933 providing in sub- 
stance that the petitioner be required to lodge at the Registry a 
statement of his misconduct and the grounds on which discretion 
would be asked. 

It is obvious that the opposite party would often like access to 
the statement to discover or support a counter-charge or cross-pe- 
tition, but in the recent case of Cullen v. Cullen,®™ the Court of 
Appeal held that the trial judge has discretion to deny disclosure 
of the particulars of the statement to such opposite party. 

By the Matrimonial Causes Act of 1860,®* it was provided that 
a decree for divorce should be first a decree nisi, followed in not less 
than three months by a decree absolute, during which time any 
person might show cause why the decree should not be made ab- 
solute, because of collusion or suppression of material facts. By 


the Act of 1866,®° the period was extended to six months, and by 
29 & 30 Vicr. c. 32 §3 (1866). 





* Supra note 65. 
@ta [1933] P. 218 (C. A.). 
24 & 25 Vict. c. 144, §7 (1861). 
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the Act of 1873,7° both the sections were extended to suits for nullity. 
This is the present law.7! 

Legislation concerning the intervention of the King’s Proctor in 
divorce proceedings commenced in 1860,72 expanded in 1873,7% and 
was re-enacted in 1925.74 In substance, the law makes it the privilege 
and duty of the King’s Proctor to discover and furnish to the court 
information material to the issue in a suit of nullity or for divorce, 
especially as to facts relating to collusion. Particular provisions of 
the statute are discussed below under the heading of “Administra- 
tion.” 

On the subject of respondents and co-respondents, the Act of 
1857,75 provided that the husband petitioner should make the al- 
leged adulterer a correspondent to the petition, unless excused by the 
court from doing so, on special grounds. The same section pro- 
vided that on the wife’s petition, the court might, if it saw fit, direct 
the third party to be made a respondent. The Act of 192576 re-en- 
acted these provisions in substance. 


The Act of 185777 also provided that the parties or either of them 
might insist on having contested matters of fact tried by a jury, “as 
hereinafter mentioned.”’7® Section 33 provided that a husband pe- 
titioner might claim damages from a co-respondent in a petition for 
dissolution or judicial separation, or limited to a prayer for damages 
alone, on the same principles and in the same manner as an action 
for criminal conversation at common law. Damages were to be as- 
certained by a jury, the court to have power to direct the whole or 
part to be settled for the benefit of the children, if any, of the 
marriage, or as a provision for the maintenance of the wife. Section 
37 provided that where a question was ordered to be tried, a jury 
might be summoned as in the common law courts. Section 38 pro- 
vided that the question should be reduced to writing, and the judge 
should have the same powers as at nisi prius. The mode of trial now 
seems controlled by Rule of Court.7® providing that if damages are 
claimed, the issue must be tried by a common jury, unless the Regis- 
trar in his discretion orders the cause to be tried by the judge alone, 
or by a special jury at the instance of one of the parties. If no 





7 36 & 37 Vict. c. 31 §1 (1873). 

™ Act of 1925, Sec. 183. 

7224 & 25 Vict. c. 144, §§5, 7 (1861). 

7336 & 37 Vict. c. 3, §1 (1873). 

™ Act of 1925, §§181, 182, 183. 

% Sec. 28. 

™ Sec. 177 (1) (2). 

™ Sec. 28. 

1 Secs. 33, 36, 37, 38. 

1 30 b. See BROWNE AND LATEY, op. cit. supra note 9a, p. 482; cf. p. 194. 
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damages are claimed, the cause is to be tried by the judge alone, 
unless an order is obtained on summons for trial by a common or 
special jury. “The Court has complete discretion in the matter; but 
in a defended cause, if a party insists on trial by jury, this will be 
given.”’8° 

In the matter of costs, the Act of 1857,8! provided that the court 
might make any order which might seem just, with the power®? 
to make the co-respondent, whose adultery had been established, pay 
all or part of the costs. The Act of 19258% provides that subject to 
the provisions of the Act or Rules of Court or any other Act, the 
costs of and incidental to all proceedings in the Supreme Court, shall 
be in the discretion of the court or judge, with full power to deter- 
mine by whom and to what extent the costs are to be paid. 

As to alimony and maintenance,** the Act of 18578 provided 
that on decree of dissolution the court might make interim orders 
for payment of money to the wife, “by way of alimony or other- 
wise,” as in a suit for judicial separation, and on decree of dissolu- 
tion, to order the husband to secure a gross sum or annual sums for 
the life of the wife. The Act of 1925,8® carries over these provisions, 
with a further provision giving the court power, either in addition 
to or instead of a gross sum or annual sums, to order payment to 
the wife during the joint lives of husband and wife, such monthly 
or weekly sums for her maintenance and support as the court may 
think reasonable, subject to discharge, modification or suspension. 

The Act of 185787 provided that on decree of divorce or judicial 
separation for the wife’s adultery, the court might order a settlement 
of the wife’s property to which she was entitled in possession or re- 
version, for the benefit of the “innocent party” (the husband) ,°* or 
children, or both. The Act of 18848® extended this provision to ap- 
plications for restitution of conjugal rights. This is the law under 
the Act of 1925,.9° 

Regarding variation of ante- or post-nuptial settlements, the 
Acts of 1859°! and 1878°? extended the power of the court, on decree 





8 Tbid., citing Thompson v. Rourke [1892] P. 244 (C.A.). 
®1Sec. 51. 


“By permanent alimony is understood the provision made for a wife after a decree 
of judicial separation, by permanent maintenance the provision made in consequence of decree 
absolute of divorce and nullity.” Browne and Latey, op. cit. supra note 9a, p. 151. 

Sec. 32. 

86 Secs. 21, 32, 103, 190. 

87 Sec. 45. 

88 See BROWNE AND LATEY, op. cit. supra note 9a, p. 243. 

8°47 & 48 Vict. c. 68, §3 (1884). 

Sec. 191. 

122 & 23 Vict. c. 61, §5 (1859). 
9241 & 42 Vict. c, 19, §3 (1878). 
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of divorce or nullity, to make such orders as to the application of the 
property of the parties so settled, for the benefit of the parties or 
the children, as the court should see fit. “The main intent of the 
Legislature in giving the Divorce Court power to vary marriage 
settlements is to place the parties in the same position, as far as 
possible, as if the marriage had not been terminated through the 
fault of one of them.”®% 

A striking feature of English practice®* is that of which, since 
1922, permits the hearing of Poor Persons’ Causes, defended or un- 
defended, at Assizes. The purpose of this provision is to save the 
expense of trial in London. The cases are heard by Commissioners 
of Assize, consisting in practice of judges of the King’s Bench 
division, or eminently qualified King’s Counsel. 

Judicial separations and separations under summary jurisdiction 
operate to give a husband or wife a limited type of relief from the 
marital relation. The act of 1857% provided: 


No decree shall hereafter be grinted for a divorce a mensa et thoro, 
but in all cases in which a decree for a divorce a mensa et thoro might 
now be pronounced the court may p.onounce a decree for a judicial separa- 
tion, which shall have the same force and the same consequences as divorce 
a mensa et thoro now has. 


Under the Act of 1925, this relief is provided on the grounds 
of “adultery or cruelty, desertion without cause for not less than 
two years, failure to comply with a decree for restitution of conju- 
gal rights, or on any ground on which a decree for divorce a mensa 
et thoro might have been pronounced immediately before the Com- 
mencement of the Matrimonial Causes Act, 1857.” As in the case 
of dissolution, a husband, but not a wife, may claim damages, in 
which case the alleged adulterer appears as a co-respondent. The 
Act of 1857%* provided that in cases of judicial separation the wife 
should be considered a feme sole with respect to her property and her 
contracts, torts or suits. Additional relief is granted by the pro- 
visions for Separation and Maintenance Orders under the Sum- 
mary Jurisdiction (Separation and Maintenance) Acts, 1895-1925, 
giving the court power to make orders exempting the applicant from 
cohabitation, awarding legal custody of the children to the wife, 
and ordering payment of a maximum of two pounds a week by the 
husband for the maintenance of the wife, and not more than ten 





®} BROWNE AND LATEY, op. cit. supra note 9a, p. 231. 

% ADMINISTRATION OF Justice Act (1920) §1; Matrimonial Causes at Assize Order, Order 
XVI of Rules of the Supreme Court, Part IV. 

0s 


Sec. 7. 
% Secs. 25, 26; Act of 1925, §§194, 195. 
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shillings a week for each child under sixteen years of age. This 
relief is available to the wife on seven grounds and to the husband 
on two. 

Beginning with the Act of 1857,97 the court has been given power 
to make interim orders and orders following decrees for dissolution, 
nullity, judicial separation and separation under summary jurisdiction, 
concerning the custody of children.®§ 


PART III. ADMINISTRATION AND PRACTICE*® 


Unlike most American trial courts, which deal only occasionally 
with divorce suits, one or more of the three justices hear such 
suits practically every day while the court is sitting. The usual routine 
consists chiefly of Divisional Court matrimonial appeals, unde- 
fended matrimonial causes, defended matrimonial causes without 
juries, or with special or common juries. No common jury cases 
were taken during the period of this study. Besides the trial of 
main issues, the court deals with applications to make decrees nisi 
absolute, which are handled en masse, summonses and motions of 
various sorts and judges’ summonses under the Debtors Act (Mat- 
rimonial Causes) Jurisdiction Order, 1932. 


A PROCEDURE 


How does the petitioner in England proceed to obtain a divorce? 
Up to a certain point the procedure is the same in the case of unde- 
fended and defended cases. He first consults a solicitor, who is 
usually adequately prepared to advise him on the merits of the case. 
If the solicitor is in doubt, he will consult a barrister for an opinion 





%7 Secs. 4, 35. 

See Act of 1925, §193 (1) (2). 

* Mention might be made of the volume of divorce litigation handled annually by that 
Division. These figures are based on the Statistical abstract for the United Kingdom (1933), 
and the Civil Judicial Statistics for 1932. In the three years of 1880-1882, an average of 
only two hundred and ninety-three divorces and annulments were granted for England and 
Wales. In 1913, the number was five hundred and seventy-seven. From that point on, the 
volume increased considerably. Among the contributing factors were the Great War, the en- 
larged provisions for Poor Persons’ Divorces, the possibility of obtaining a divorce at assize, 
the liberalizing of the law concerning divorce by a wife, and the widened discretion exercised 
by the Court in cases involving petitioners’ adultery. In 1918, the number was over eleven 
hundred; in 1920, over three thousand; in 1930, over thirty-five hundred; and in 1932, 
four thousand. 

During the year 1932, 4,309 petitions for dissolution were filed in London; 1,468 by 
husbands and 1,892 by wives. Interlocutory applications including Motions, Issues and Acts 
in Petition, Alimony, Maintenance, Periodical Payments, Variation Petitions, numbered 1,056, 
and judges’ summons 3,519. Suits of matrimonial nature set down for trial totalled 4,406, and 
those disposed of totalled 3,181. Undefended suits disposed of in court numbered 2,620; de- 
fended without jury, 378; defended before a common jury, 43; defended before a special jury, 
16. The results of trials for absolute divorce were as follows: decree for petitioner, (a) husband, 
1,261, (b) wife, 1,745; decree for respondent, (a) husband, 3, (b) wife, 8; dismissed or 
otherwise disposed of, 40. Comparative figures for Wisconsin are: 1913—1,391 decrees (to 
husband, 292; to wife, 1,099); 1918—1,865 (478:1387); 1920—2,112 (598:1514); 1930— 
2,553 (523:2030); 1932—2,404 (452:1,952). These figures are based on the BrenNNIAL REPORTS 
or THE STATE Boarp oF HEALTH, and include decrees of divorce and annulment. 
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on the evidence. Either at this time, or more likely later, a King’s 
Counsel may be engaged. The petition is then filed at the London 
Divorce Registry at Somerset House, Strand, close by the court, or 
at a district registry, and application made by one of the parties for 
costs or security, alimony pendente lite, or other interlocutory relief. 
Such relief may be given exclusively by one of the Registrars, or 
on summons and motion before a judge in court or chambers. Pro- 
ceedings before a Registrar are business-like and informal. He 
functions very much like a referee, having before him the party or 
parties in some cases, and usually the rival solicitors, or on occassion 
the barristers. The cause is set down for trial on the defended or 
undefended list. It may come up for trial in one, two or three 
months, but in the majority of cases it does not come up before 
four months, the period ranging usually from four months to a 
year, depending on the date of filing with reference to the state of 
the calendar and vacations. To this must be added the period of 
six months which must usually elapse between the decree nisi and 
absolute.10° 

If the case is an undefended one, the procedure is simple. The 
case is called, and the petitioner takes the stand. The solicitor 
hands the barrister the brief, and without introduction the latter 
commences his examination, using stereotyped questions to bring out 
the petitioner’s name, date and place of marriage, and number and 
age of children, if any, and the facts relating to the main issue. Notes 
are taken by the judge which constitute the official record. If there 
are no unusual circumstances the decree nisi may be pronounced in 
two or three minutes. Lord Merrivale accomplished the remarkable 
feat, towards the close of the calendar, of hearing forty undefended 
petitions in one morning. 

If the case is defended, the whole tone of the proceeding is 
changed. The courtroom is charged with tension, which is heightened 
if a jury is present. The case opens with a lengthy and carefully 
prepared outline of the petitioner’s case by counsel. Leading ques- 
tions are carefully repressed. The parties and their witnesses do 
not appear to have been coached, or if they have, not to the same 
degree of perfection that characterizes our own recognized practice. 
There is the usual cross-examination, which is sharp and exhaustive. 
The main issues of fact are whether the respondent committed the 
adultery complained of, and whether the petitioner has been guilty 





10 The hearing or decree absolute may be expedited to permit the marriage of a party to 
the suit and a third party to prevent an expected child from being rendered illegitimate. See 
BROWNE AND LATEY, op. cit. supra note 9a, p. 378. 
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of conduct constituting an absolute or discretionary bar. The issues 
of law are various, but in the main they concern the admissibility, 
weight and effect of evidence relating to the above issues of fact. 


B. EvimpENCE 


Constant attendance in one or the other of the three courts dur- 
ing the summer indicated that the matters of most practical import- 
ance in divorce litigation are those involving acceptable proof of 
adultery, collusion and discretionary bars. The law on these sub- 
jects has been frequently and clearly stated in reported opinions, 
but these do not tell the whole story. In the first place most suits are 
undefended; second, even defended cases are not reported unless 
they raise some new point of law of interest to the public or the pro- 
fession ;!°! third, the court may voice a particular sentiment officially, 
and in practice exhibit another. 

Adultery is defined as “the willing sexual intercourse between a 
husband or wife and one of the opposite sex while the marriage sub- 
sists.”1°2 Since the act is usually committed in secret, circumstantial 
evidence consisting of proof of association, opportunity and acts 
showing an adulterous inclination, may suffice.1°8 Petitioner’s uncor- 
roborated testimony has been held sufficient,’°* but it is usually 
accompanied by corroboration in the form of compromising letters 
or evidence of an independent witness. “Evidence by paid witnesses, 
formerly called testes lupanares, private detectives or inquiry agents, 
and women of evil repute, is subjected to special scrutiny.”!° Tes- 
timony of private detectives is still frequent. But most frequent is 
the so-called “hotel evidence,” which is usually in the form of a 
hotel bill made out to “Mr. and Mrs. — ,’ sent by the husband 
respondent to his wife, with or without a letter. The bill names the 
hotel, usually a rather obscure one, where the husband supposedly 
stayed with another woman and committed adultery. The object is, 
of course, to furnish the petitioner with evidence of adultery.1°* 
The evidence cannot be forthwith rejected, since the court may in 








101Tn 1933, the official Probate reports contained only 10 matrimonial cases. Besides 
the official and numerous semi-official or privately published reports, the Times (London) 
newspaper frequently publishes decisions which are often cited in texts. 

102 BROWNE AND LATEY, op. cit. supra note 9a, p. 58. 

. 18 Loveden v. Loveden, 2 Hagg. Cons. 1 (1810); Allen v. Allen and Bell, [1894] P. 248 
«c. A). 

10 Riches v. Riches and Clinch, 35 T. L. R. 141 (1918). 

1085 BROWNE AND LATEY, op. cit. supra note 9a, pp. 60, 61, citing cases. See especially 
the remarks of Lord Merrivale in summing up in Bonn v. Bonn, (Hanbury and Waterhouse 
cited) 1928, Times (newspaper) July 31, 1931. 

10a The Daily Mail newspaper, July 14, 1933, reported a large scale business of 
furnishing women known as “‘procos’’,—professional co-respondents, to accompany husbands to 
hotels for the purpose of supplying proof of adultery for a divorce suit. 
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appropriate circumstances even grant a decree on an uncorroborated 
confession.1°* Neither can it be rejected as indicating adultery de- 
liberately committed for the purpose of furnishing grounds for 
divorce, as long as the petitioner was not a party to the scheme.!°7 
Nor is it collusion for a wife to ask her husband for information 
of his adultery, unless it amounts to a suggestion that he commit. 
adultery in order that she may divorce him.1°8 But the use of 
“hotel evidence” grew since 1923 to such an extent as to irk the 
court, with the result that Lord Merrivale announced in Aylward v. 
Aylward :1°° 


It is time that this practice of resorting to hotels in order to make a 
prima facie case for dissolution of marriage, as the effect of a conclusion 
at which the parties have arrived between themselves, should be stopped. 


This case marked the beginning of a stand by the court against 
petitions based on a single act of adultery by the husband with a 
woman unknown at a hotel, where there was reason to believe that 
a different woman was involved, or that the woman’s name was 
known.!!° It has become a rule of practice to require the petitioner’s 
solicitor to identify the adulteress whenever possible. Further, de- 
spite the rule that a party cannot be compelled to give evidence of 
adultery against himself, the petitioner’s solicitor may make a direct 
inquiry of the husband for the name and address of the woman in 
question.!11_ In Woolf v. Woolf,'1* a wife’s petition was twice ad- 
journed by Hill, J., once to ascertain the name of the woman and 
again to enable the King’s Proctor to make inquiries. The petition 
was finally dismissed by the President when the respondent still re- 
fused to name the woman, although the wife was innocent and there 
was formal proof of adultery. But the Court of Appeal!!® gave 
judgment for the appellant petitioner and ordered the decree nisi to 
be followed by a decree absolute within fourteen days, being con- 
vinced that the evidence of two nights spent in the same room with a 
woman, known or unknown, was sufficient proof of adultery. This 
decision seems to restore the validity of “hotel evidence” to some 
extent, although it is still the practice of the court to order the woman 





106 Robinson v. Robinson and Lane, 1 S. and T. 362, 27 L. J. P. 91 (1858). 

107 MADDEN ON Domestic RELATIONS (1931) 299, n. 13. 

108 Laidler v. Laidler, 90 L. J. P. 28, 123 L. T. 208 (1920). 

10 44 T. L. R. 456 (1928). 

110See Lord Merrivale’s observations in Farnham v. Farnham, 41 T. L. R. 543 (1924), 
and Mackenzie v. Mackenzie, Times (newspaper), (April 20, October 13, 1928), and his warn- 
ing to solicitors as to the “stereotyped letter’ in “hotel” cases in Townend v. Townend, Times 
(newspaper) (June 7, 1928). 

111 BROWNE AND LatTeY, op. cit. supra note 9a, p. 305. 

112 Times (November 6, 1930). 
113 Times (February 18, 1931). 
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to be named if possible, and for the petitioner’s counsel to state that 
efforts have been made to obtain her name, which have proved 
fruitless. 

A statute!!* prohibits the court or counsel from asking a witness 
in a divorce action, whether a party thereto or not, any question 
tending to show he or she has been guilty of adultery, unless pre- 
viously in the same proceeding he or she has denied the charge. This 
rule has also irked the court, but its rigor has been mitigated some- 
what in practice by the Rule of Court following Apted v. Apted and 


Bliss,15 whereby any petitioner seeking discretion as to his own 
15 [1930] P. 246. 
adultery must lodge particulars of such misconduct in the Registry 


when presenting his or her petition. 

(1) Application of Rules of Evidence to Undefended Cases. 
Above is a brief statement of the more important and frequently in- 
voked rules of evidence. How were they applied in practice last 
summer? Notes were taken of approximately one hundred cases, 
of which eighty per cent were undefended in the sense that counsel, 
if any, for respondent, made no objection to the granting of a decree. 
In all but the cases specifically mentioned below, a decree was 
granted. “Hotel evidence” of one sort or another was the basic evi- 
dence offered to prove the adultery, in twenty-five cases. In twelve 
of the twenty-five cases the foundation of the charge was a hotel bill 
sent by the husband respondent to the wife petitioner. In five 
of the twelve case the bill alone or with a letter to the wife 
was the only evidence offered. In six of the twelve cases it was 
offered along with the testimony of a hotel employee, usually the 
chambermaid or the floorwaiter, to the effect that the parties were 
seen in the same room under circumstances indicating adultery took 
place. In the twelfth case the bill was supported by other evidence. 
In thirteen of the twenty-five cases, while not involving the sending 
of a hotel bill, the evidence was substantially the same, consisting of 
“Mr. and Mrs.” entries in a hotel register in the husband’s hand- 
writing, and supporting testimony of an employee of the hotel, in- 
cluding the negative identification of the petitioner as the woman 
who accompanied the husband on the occasion in question. In 
practically all cases the testimony was to the effect that the man and 
woman had stayed only one night or less. 

Usually the court accepted evidence of the type described without 
question. Occasionally Lord Merrivale would scent a weakness in 
the case, and would take over the examination of the witnesses. In 








14 Act of 1925, c. 491, $198. 
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one such case the husband respondent was in court, and when the 
case had reached an impasse, was called to the stand and admitted 
the adultery, which satisfied the President. On the other hand, when 
satisfied that the case was bona fide, the President would hurry the 
evidence, sometimes dispensing with the proof normally required. 
For example, decrees were granted in cases like the following: (1) 
the hotel manager testified merely that the husband and alleged adul- 
teress had stayed at his hotel often, without testifying as to the room 
occupied; the court waived aside as unnecessary, testimony of the 
chambermaid as to essential facts; (2) the chambermaid testified 
that the parties occupied the same room for half an hour, and that 
one pillow was moved, but could not identify the husband, or swear 
that the woman was not the wife petitioner; (3) the employee tes- 
tified that she saw a man sign the name identified as that of the 
husband and wife in the register and that that man and a woman 
occupied a room all night, but could not identify the husband from 
a photograph, or swear the woman was not the wife petitioner.11® 


Seven cases involved the use of testimony by an inquiry agent, 
once, alone ; once, in addition to the solicitor’s testimony ; three times, 
in addition to the wife’s testimony; and twice, in addition to a con- 
fession. Such evidence is looked upon with disfavor, a fact known 
to solicitors and treated accordingly. In one case it appeared that, 
unknown to either party, the detective had acted for the other. The 
court granted the decree, on being convinced that the petitioner was 
entirely innocent, but pronounced the detective in contempt of 
court.117 

In thirteen cases, the basic evidence consisted of a confession 
by the respondent ; twice, to petitioner or petitioner’s solicitor ; seven 
times, to a third party witness; once to an inquiry agent; and three 
times, to a third party, not a witness. 

In addition to these cases, five others were based on letters by 
the defendant, usually the wife, to a third party, stating or im- 
plying the adultery ; and two others on proof of venereal disease of 
the respondent. Affidavit evidence of the petitioner was accepted 
in one case; of petitioner and a third party, in two cases; and of a 
third party alone, in four cases.!!8 In fifteen other cases the adul- 
tery was proved by the evidence of a single witness other than the 
petitioner. Frequently, however, there were other witnesses pre- 





116 Compare the remarks of the President in Aylward v. Aylward, supra, note 10: “It 
is part of the ceremonial that they [the adulterers] be found in bed together.’ 

117 Florence v. Florence and Noble, before the President July 5. 

118 Such evidence is admissible in undefended cases under special circumstances. See 
BROWNE AND LATLEY, op. cit. supra, pp. 299-301. 
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pared to testify if the court should have failed to be convinced 
otherwise. 

As to undefended cases in general, the conclusion may be drawn 
that the old-established rule that circumstantial evidence may suffice 
to prove adultery is still followed; that evidence of association, op- 
portunity and inclination may be relied on to prove the act; that 
under this rule evidence by inquiry agents is not favored and is 
diminishing in use; that “hotel evidence” is likewise not favored, 
but shows a tendency to survive as the chief means of proof, de- 
spite the disapproval of the court; that if the court is convinced of 
the bona fides of the case, a decree nisi may be granted on less than 
the legally required degree of proof. 

(2) Defended Cases. Procedure in the contested or defended suits 
may best be illustrated by reference to particular cases. In Teugel 
v. Teugel,1'® the wife petitioned for restitution of conjugal rights, 
to establish the desertion of the husband as a preliminary to ob- 
taining a decree of judicial separation. The husband answered 
alleging adultery of his wife and X. The wife replied, setting up the 
bar of condonation. The. Registrar ordered the wife to furnish par- 
ticulars of the condonation. The wife appealed from the order on 
the ground the husband was asking for particulars of matters within 
his knowledge, and that the order was an interrogation concerning 
her own adultery, prohibited under the law.12° The case was ad- 
journed. 

In Palmer v. Palmer, Mallett intervening,*) tried without a 
jury, it appeared that the parties were married in 1912 and had two 
children. The husband had left his home and established another, 
in which lived Mrs. Mallett, who the husband alleged worked as his 
house-maid and book-keeper. The wife sued for divorce for adul- 
tery and in the alternative for a judicial separation on the ground of 
desertion. The husband denied both charges and asked for a ju- 
dicial separation for desertion. Previous adultery of the husband 
was dismissed as condoned, and the court found the adultery in 
question had not been proved. A divorce was denied, but the court 
granted the wife a judicial separation for desertion. 

In Easton v. Easton and Tyler,!?? both petitioner and respondent 
were Poor Persons, 29 years of age, married in 1925, and having 
no children. The wife respondent admitted that while living with 
the husband she had been a prostitute, and that she had left the 











4° Before Bateson, J., July 17, 1933. 
129 Supra note 14. 

131 Before Langton, J., July 17. 

12 Before Bateson, J., July 17. 
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husband and commenced to live with co-respondent. She alleged 
that the husband had known and consented thereto, and relied on the 
bars of connivance and cruelty conducing to adultery. She claimed 
to be contesting the decree to save the third party from damages and 
costs. The court disbelieved her story and granted the decree. 
Nothing was done about her continuing to live with the co-respondent, 
who testified that he was married and separated from his wife pay- 
ing her a weekly sum for support.??% 

In Reading v. Reading and Churchill,24 the husband petitioned 
for divorce. The parties were married in 1920 and had two children, 
aged six and seven. The wife admitted four separate offenses, but 
alleged condonation in bar. The husband admitted suspicions but 
denied knowledge or condonation. The court granted the decree, 
ordering the co-respondent to pay the whole costs. 


In Sandercock v. Sandercock and Hayes,'*5 the husband sued 
for divorce. There were two children, aged six and seven. The case 
was bitterly contested over a period of five days, each side being 
represented by King’s Counsel. The wife denied the charge and 
asked for a decree based on the husband’s cruelty and adultery,— 
(1) after a previous separation by deed (containing a dum casta 
clause) ; and (2) after the filing of the petition. The husband had 
admitted in his prayer for discretion a “casual” act of adultery, and 
the court on examination of the husband, discovered that since filing 
his petition he had also committed a “planned” act of adultery. The 
court left to the jury the issues of the wife’s adultery and the hus- 
band’s cruelty, as well as the amount of damages to be assessed 
against the correspondent. The jury found the issue of adultery 
against the wife and the issue of cruelty against the husband, assess- 
ing the damages at 50 pounds. The court then had to consider the 
exercise of discretion, in view of petitioner’s admitted and proved 
adultery, and his cruelty. 

In summing up after the verdict, Mr. Justice Langton said in 
substance: “I should like to dismiss both parties. But that is 
the worst thing I could do. The small amount of damages means 
that the jury must have believed that the home had already been 
broken up when the misconduct of the wife occurred. Both parties 
would be miserable, and there would be no way for the co-respondent 
to make amends by marrying the respondent, if he wishes to do so. 








1231In numerous cases it appeared that the petitioner or respondent was living in adultery 
with a third person, and would probably continue to live with such person after the suit, a con- 
dition which seldom caused the court to comment, and never to suggest police action. 
1% Before the President, July 4. 
125 Before Langton, J., July 4. 
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I should be encouraging the parties to continue in adultery and 
should be disregarding the best interests of the children. Moreover, 
the petitioner started the litigation and has ruined himself financially 
in the process. He has succeeded in proving his allegation and I 
think he is entitled to the decree. One hundred pounds has been 
paid into court by the petitioner to secure the wife’s costs. I shall 
pronounce a decree requiring the petitioner to secure a proper al- 
lowance to the wife, with a dum sola et casta clause; requiring the 
co-respondent to pay the damages into court within a month; and 
requiring the custody of the children to be given the mother, with 
access to the husband. She has been found guilty of adultery, but 
the evidence does not show she is not a good mother.” 

This one case is illuminating concerning the problems facing 
the court and counsel in contested cases. Had the wife used the 
proper strategy, the outcome might have been different. Suppose, 
for example, that she had admitted the adultery, and asked the 
court to exercise its discretion in her favor. The husband’s own 
misconduct in the form of adultery and cruelty conducing to her adul- 
tery would probably have led the court to grant her the decree. 


C. DiscrETION 


The statutes, decisions and rules of court governing the exercise 
of discretion have been previously noted. In substance the court 
may grant or refuse a decree to a petitioner who has been guilty of 
laches, adultery, cruelty, desertion or conduct conducing to the re- 
spondent’s adultery. 

Until the close of the nineteenth century a guilty petitioner might 
obtain a decree only; (1) where the adultery was committed in ig- 
norance of fact of law; (2) where committed under the coercion of 
the respondent; (3) where pardoned and condoned long priviously 
by the respondent. In 1869, in Morgan v. Morgan and Porter,*® 
Lord Penzance criticised “a loose and unfettered discretion.” But 
the social revolution in the public attitude towards relations between 
the sexes during the Great War led to the opinion of Lord Merrivale 
in Wilson v. Wilson,1?7 in which he stated that while discretion must 
be exercised with stringency, the court, in the case of a husband 
petitioner, would consider the position and interests of his children, 
the interest of the woman adulterer, so that she might be in a position 
to marry him, the fact that withholding of a degree would not be 





126 [1869] L. R. 1 P. 644; 38 L. J., Mat. 41. 
427 [1920] P. 20. 


























DIVORCE LAW IN ENGLAND 367 


likely to reconcile the husband and wife, and the interest of the 
husband, so that he might remarry and lead a respectable life. 
Finally in Apted v. Apted and Bliss,‘ the President in an exhaustive 
opinion reviewed the authorities and defined other considerations 
which would influence the court: (1) the interest of the community 
in maintaining the sanctions of honest matrimony; (2) the likelihood 
of a decree encouraging immorality; (3) whether the petitioner had 
proved a strong affirmative case; and (4) whether or not all the mate- 
rial facts had been disclosed to the court. This case was followed by 
a Direction!*® which requires the fact of petitioner’s own adultery to 
be pleaded in the prayer, and a full recital of the facts on which 
the petitioner relies for the exercise of the discretion to be put in 
a signed statement and lodged with the court when the petition is 
filed. 

In his opinion, the President reviewed figures as to the extent 
of the exercise of discretion. He pointed out that from 1857 to 
1909 it was asked in only 49 cases; between 1910 and 1919, in 64 
cases ; between 1920 and 1929 in 690 cases. He went on to explain 
this increase, apart from the abnormal conditions which arose out 
of the Great War. Reasons given were the enlarged rules of Poor 
Persons Procedure; the Matrimonial Causes at Assizes Order 1922, 
making undefended cases and cases brought or defended under the 
Poor Persons Procedure triable on circuit; and the Matrimonial 
Causes Act, 1923, putting husband and wife on equal terms as to 
the grounds on which marriage might be dissolved. The President 
referred to the unfamiliarity of the Commissioners at Assize and 
the District Registrars with the principles of discretion, creating, as 
the Attorney-General had said, “a real danger that the discretion in 
question may become a roguish thing—variable, as the length of a 
judge’s foot.’’13° 

How have the new rules relating to discretion operated? In 
nineteen undefended cases, unreported, discretion was asked for 
and granted in petitioner’s favor. Other cases were as follows. In 
Diss v. Diss and Coleman,1*1 the wife obtained a decree nisi in 1928 
and an order for fifty-five pounds costs. She refused to ask for the 
decree to be made absolute, using this means as a lever to force the 
payment of the order for costs. In April, 1932, the King’s Proctor 
intervened on the ground of the wife’s undisclosed adultery, but the 
decree was allowed to stand for further investigation. In March, 





128 [1930] P. 246, at 255-6. 
129 Directions, May 29 & 30, 1930. 

130 Apted v. Apted and Bliss, [1930] P. 246, at 254. 
181 Before the President, July 28 
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1933, the husband asked for a decree on discretion, alleging that he 
wished to marry another woman. The wife denied the husbands’ 
charge of adultery, but was found guilty and the King’s Proctor’s 
intervention allowed. The wife was at the time pregnant by another 
man. She asked leave to amend her petition and for discretion, which 
was allowed and her decree made absolute. The President said in 
substance. “If I had only the wife to deal with, I would dismiss 
her petition, but there are other persons and the interest of the public 
to consider.” By this the court suggested that the woman wished to 
marry another man before the birth of their child so that it might 
be born legitimate. 

In Cawthra v. Cawthra and Colton,'3? the husband obtained a 
decree nisi. The King’s Proctor showed cause why the decree should 
be rescinded on the ground of petitioner’s undisclosed adultery. The 
petitioner explained that he did not know it was material to disclose 
his adultery, and that he had confessed to his solicitor after the 
trial, the latter communicating this information to the King’s Proctor. 
The court adjourned the case to call the solicitor, with the statement 
that if the petitioner’s explanation were correct, the decree was to 
stand. 

In Sheppard v. Sheppard and MacGoeg,'** the husband sued for 
divorce. The wife took the stand to testify as to the husband’s 
cruelty, on the theory that the court had discretion to deny a de- 
cree or grant it on terms. The court adjourned the case to permit 
counsel for the parties to come to an agreement as to maintenance, 
and then granted the decree. This was the only case in which a 
discretionary bar other than adultery was pleaded, although in one 
case petitioner took it upon himself to explain apparent laches. 

These cases indicate that the exercise of discretion has not 
varied considerably in practice from what it was prior to the Apted 
case. It is conceivable but not probable that some husbands and 
wives who might otherwise petition for divorce are advised by 
their solicitors that their adultery has been such as will not induce the 
exercise of discretion; or that some persons will not even consult 
a solicitor because they fear the consequences of their nondisclosure 
and realize that the facts if disclosed will not justify discretion. 
However, the new rules have undoubtedly resulted in more com- 
plete disclosure of the petitioner’s misconduct, thereby allowing the 
court to feel that it is controlling the situation and exercising a real 
discretion. 











182 Before Bateson, J., July 28. 
133 Before the President, July 27. 
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D. Kine’s Proctor AND CoLLUSION 


The discovery, investigation and report of collusion is the main, 
although not the sole function of the King’s Proctor, hence the 
two are treated together. The statutory background of the office 
of King’s Proctor, has already been discussed. “The King’s Proc- 
tor (or Procurator-General, to give him his formal designation) 
holds an ancient office of the Crown which existed in the Middle 
Ages, and still acts for the Crown in proceedings for the recovery 
of droits of Admiralty. . . . Since the Matrimonial Causes Act, 
1860, came into force the King’s Proctor has been vested with special 
functions in matrimonial causes, now set out in Sections 181,182, 
and 183 of the Judicature (Consolidation) Act, 1925.’1384 In ad- 
dition to these are Sections 178 (1) and (2), which make it the duty 
of the court to satisfy itself “so far as it reasonably can both as to 
the facts alleged and also as to whether the petitioner has been ac- 
cessory to or has connived at or condoned the adultery or not, and 
also to inquire into any countercharge which is made against the 
petitioner,” and in case of an adverse finding against the petitioner 
in respect to either of the matters specified, or a finding of collusion 
between the parties, to dismiss the petition. Section 181 (1) pro- 
vides that in any suit for dissolution or nullity the court may send 
the papers to the King’s Proctor, who may take the directions of 
the Attorney-General as to arguing any question the court wishes 
argued, the costs of the proceedings to be charged as part of the 
expense of his office. The Court of Appeal can also exercise this 
power.!85 This procedure was followed in the Apted case,18® which 
the King’s Proctor regards as a landmark. By Section 182 (2) and 
(3),187 the King’s Proctor may intervene at any stage of a divorce 
or nullity suit and call evidence as to collusion or any other incident 
tending to bar relief.15* Under subsection (2), any person may at 
any time during the progress of a suit or before a decree nisi is 
made absolute give information to the King’s Proctor of “any matter 
material to the due decision of the case,” and the latter may there- 
upon take such steps as the Attorney-General considers necessary 
and expedient. Under subsection (3), if the King’s Proctor sus- 
pects collusion,18® he may, under the direction of the Attorney- 











134 See BROWNE AND LATEY, op. cit. supra note 9a, p. 142. 

135 Since the Matrimonial Causes Act (1873) §19. 

1% Supra note 128. 

187 Based on Act of 1860, §7. 

138 The right of the King’s Proctor to intervene before decree nisi, if requested by the 
court, in matters other than on suspicion of collusion, was established by the opinion of 
the President in the important case of Sloggett v. Sloggett [1925] P. 148. 

18 Or, under the decision of the Sloggett case, supra note 138, on suspicion of other matters. 
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General, after obtaining leave of the court, intervene and retain 
counsel and subpoena witnesses to prove the alleged collusion. Under 
Section 182 (1), when the King’s Proctor intervenes or shows cause, 
the court may make an order for the payment of costs for or against 
the King’s Proctor or any party; under subsection (2), he is en- 
titled to charge any difference as part of the expenses of his office, 
and the Treasury may, if they think fit, order that costs paid to a 
party be deemed part of the expenses of his office. Under Section 
183 (1), decrees are not to be made absolute before six months fol- 
lowing decree nisi, as a general rule; under subsection (2), after 
decree nisi, any person may show cause why the decree should not 
be made absolute, by reason of collusion or material facts ot brought 
before the court. 

How have these sections operated in practice? Aside from the 
cases reported above,'*® only one other case in which the King’s 
Proctor intervened was observed last summer—Florence v. Florence 
and Noble.141 The husband had obtained a decree nisi in June, 1932, 
on the evidence of a private detective. The King’s Proctor filed a 
plea in January, 1933, claiming collusion, and on July 5 showed 
cause, proving that the detective had received fees from the petitioner, 
respondent and co-respondent. The court found the parties innocent 
but adjudged the detective in contempt for attempting to bring about 
collusion, which he condemned as “an obstruction to the administra- 
tion of justice and an interference with the due process of the 
court.” The proceedings against the detective were adjourned to 
have the petitioner and the King’s Proctor give the detective an 
account of their costs. The King’s Proctor regards this case as 
highly important in his eftorts to eliminate the evils of private de- 
tective evidence. 

An excellent summary of the law relating to collusion and the 
office of the King’s Proctor is available elsewhere.'42 It may be 
rather informative, however, to summarize here the results of a 
conversation with the King’s Proctor’s first assistant, in active charge 
of the office, a Mr. Chapman. The office is run on an annual grant 
from Parliament which provides only for the cost of maintaining a 
staff of inquiry agents. Salaries of the clerical force, now reduced 
to ten, is paid out of a different budget. The investigating staff con- 
sists of six full time inquiry agents, who work only in London. 
Inquiries in the country are entrusted to highly selected local soli- 
citors, or well qualified local inquiry agents. 





14° Supra notes 131 and 132. 
141 Before the President, July 5. 
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Most interventions by the King’s Proctor occur after hearing 
in part or in full, or after decree nisi; Mr. Chapman remembers 
only one case of intervention before hearing. He does not act except 
on direction of the Attorney-General, after submission for directions. 
A member of the public seldom intervenes, because of the odium 
attached to such intervention, and the possibility of being taxed with 
the costs if the intervention should fail. Information is conveyed 
to the King’s Proctor usually by anonymous letter. 


There is a pronounced trend, especially by the President, to 
direct the attention of the King’s Proctor to particular cases involv- 
ing “suspicious circumstances,”!4% or involving some point of law 
which the court wishes argued, as in the case of Apted v. Apted and 
Bliss,144 and Florence v. Florence and Noble.145 Until 1926, the 
particulars of every undefended case or in which the defense was 
not pursued at the hearing was examined, but a curtailed budget'*® 
has forced the King’s Proctor to examine only those cases which 
appear most suspicious. 

Mr. Chapman spoke rather humorously of the numerous attacks 
on his office, which are based on the claim that intervention by a 
governmental agency in “private affairs” is unsportsmanlike.147 He 
contends, however, that as long as divorce is more than a matter of 
mutual consent, some form of control is necessary to keep the law 
from becoming a complete farce. He spoke with regret of the 
abandonment of the practice of the past when the exercise of dis- 
cretion in favor of the petitioner was a rare thing. He admits, 
however, that his office has no official interest in the refusal of a 
decree, but has merely to present the facts. Mr. Chapman’s ob- 
jection lies mainly to the frequent case of the husband-adulterer 
who lives with another woman, driving the wife to living with another 
man for support of herself and children. The husband obtains not 
only a divorce, but an order for costs and damages against the 
other man, thus diminishing the funds of the latter for the support 
of the ex-wife and children. 

The former practice of rescinding a decree nisi for petitioner’s 
adultery thereafter and before decree absolute, has been virtually 
discarded. But frequently one or both parties may remarry before 








142 BROWNE AND LATEY, op. cit. supra, note 9a, pp. 72-76; c. VIII. 

143 As in the Sloggett case, supra note 138. 

14 Supra, note 128. 

145 Supra, note 141. 

148 One suspects behind the governmental action strong pressure by the bar and the public 
generally. 

147 See, for example, the flippant but scathing article in Punch, August 2, 1933, one 
of a series of weekly articles criticizing weaknesses in English law, reputedly written by a 
barrister. 
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decree absolute, unaware that the decree nisi has not dissolved the 
previous marriage. Prosecutions for bigamy are numerous, according 
to Mr. Chapman, who refers such cases to the Attorney-General. 
Adultery itself is not a punishable offense. 

Since the Poor Persons procedure was taken over by the Law 
Society from the government, the King’s Proctor no longer has ac- 
cess to the Poor Persons files as theretofore, information therein 
being regarded as confidential, hence privileged. This situation 
is deplored as working unnecessary hardship and expense, as illus- 
trated in the case of Florence v. Florence and Noble,'4® in which 
the appearance of collusion would have been negatived at once 
had the King’s Proctor had access to the files from the beginning. 

In cases requiring that the King’s Proctor be represented by 
solicitor or counsel, choice is made from a panel previously se- 
lected by himself and the Attorney-General. The panel consists 
of some of the most capable solicitors and barristers in the Di- 
vision, who receive renumeration for their services in such cases 
on a higher scale than that prevailing in private litigation. 


E. Some Features oF Wisconsin Divorce LAw AND 
PRACTICE CONTRASTED 


(1) King’s Proctor Compared to Divorce Counsel. The stat- 
utes of Wisconsin provide for a “divorce counsel,’ whose func- 
tions resemble roughly those of the King’s Proctor. There are 
several material distinctions, however, both in the statutory set-up 
and in administration. Section 247.13!4® provides for appointment 
of a divorce counsel in each county of the state by the circuit court 
or judges in and for such counties, who shall be “some reputable 
attorney of recognized ability and standing at the bar.” An ex- 
ception is made in the case of Milwaukee County, in which county 
the function of the divorce counsel is fulfilled by the district at- 
torney or an assistant district attorney. Section 247.1414% provides 
that in actions for annulment or divorce, a copy of the proceedings 
shall be served upon the divorce counsel of the county in which the 
action is begun; such counsel “shall appear in the action when the 
defendant fails to answer or withdraws his answer before trial; also 
when the defendant interposes a counterclaim and the plaintiff there- 
upon neither supports his complaint nor opposes the counterclaim by 








183 Supra note 141. 

4° Wis. Stat. (1933). 

10a J bid. 

1% 1Tn Heinemann v. Heinemann, 202 Wis. 639, 233 N. W. 552 (1930), the court found 
substantial compliance where the divorce counsel had an opportunity to investigate before trial 
and approved the findings, although he did not appear in open court. 
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proof; and when the court is satisfied that as the issues are not 
contested in good faith by either party.” In substance this section 
requires the divorce counsel to appear in all default actions and 
even in contested actions if the court doubts the bona fides of 
either party. It may be noted that the legislature has omitted, no 
doubt inadvertently, provision for the divorce counsel’s appearance 
in an action where the defendant has filed an answer, but has 
neither withdrawn nor supported it by proof at the trial. 

Section 247.15 provides that no decree in any action in which 
divorce counsel is required by Section 247.14 to appear shall be 
granted until he has appeared in open court and fully advised the 
court as to the “merits of the case” and approved the findings 
and judgment.15° He is also entitled to subpoena witnesses if 
he thinks necessary. Section 247.29 adds the function of pro- 
ceeding on order of the court to secure the payment of alimony 
or support money previously adjudged or ordered to be paid.151 
Fees of the divorce counsel are provided for in Sections 247.17 


and 247.29,152 

The importance and meaning attached to the office of divorce 
counsel in Wisconsin varies greatly.15% Frequently his function 
is regarded as purely routine and clerical. Often he is not consulted 
regarding the case except to sign the findings and judgment, as a 
matter of form. In some counties his office is used to protect in 
various ways the interests of children. In other counties it is 
used merely to investigate the financial position of the parties in 
order to make a proper award of alimony or maintenance. In 
still other counties the divorce counsel virtually controls the grant- 
ing or denying of a decree. Recently there has been considerable 
agitation for the abolition or modification of the office and/or the 
compensation paid.154 The most recent move has been towards 
adding the functions of the o/Sce to those of the district attorney.155 

(2) Costs. The cost of divorce litigation in England is very 
high in comparison with the cost of similar litigation in this countrv 
as a whole. 

In Wisconsin it is safe to say that an ordinary uncontested 
divorce action on » the ground of cruel and inhuman treatment costs 





151 The » King’s Prcotor has no ogee ae 

182 See 20 Op. Att’y Gen. (1931) 1 

183 See Feinsinger, Observations 4 Jadliciel Administration of Divorce Law in Wisconsin 
(1932) 8 Wis. L. Rev. 27, at 34 and 3 

“See, for example, Bills 174A, aa0A and 689A introduced in the 1933 legislature, none 

of which passed both branches. 

185 See 22 Op. Att’y GEN. (1933) 744, holding the county board has no authority for 
such action. 
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less than $100.00. Of this amount approximately $75.00 consti- 
tutes the attorney’s fee. Of course this sum varies greatly with 
the complexity of the litigation and the number of incidents thereof 
which must be taken care of, such as division of property. 

In England the usual cost of an undefended suit on the ground of 
adultery with no complicating features is said to be £50 or £60. 
This figure of £50 or £60 is found, however, on examination to 
constitute a minimum rather than an average. In a sample group 
of cases examined, the taxed costs alone, that is, costs as between 
party and party, ran from £200 to £2,000. In addition to the 
costs taxed as between party and party, are the costs as between 
party and solicitor as to which no reliable data was obtained. Possible 
hardships arising from the high cost of divorce proceeding is miti- 
gated to some extent in the case of “Poor Persons.” If the appli- 
cant who wishes to prosecute or defend a matrimonial proceeding 
as a Poor Person can satisfy the Committee of the Law Society 
that his income (or, in case of a wife, the joint income) does not 
exceed £2 a week and he is not worth more than £50, and there 
are prima facie grounds for prosecuting a suit, a certificate ad- 
mitting the applicant to sue as a Poor Person will be issued. The 
rules provide that in “special circumstances” the amounts may 
be £4 a week and £100, respectively, and these higher figures have 
become more the rule than the exception. On admission, the ap- 
plicant proceeds without paying any court fees, or fees to the 
solicitor and counsel allotted. The solicitor is entitled only to 
out-of-pocket expenses. To cover these the applicant lodges at 
least £5, or so much more as is reasonable in the circumstances, 
with the Poor Persons Committee. 

Costs “of and incidental to all proceedings in the Supreme 
Court,’’!5® are in the discretion of the court or judge, who has “full 
power to determine by whom and to what extent the costs are to 
be paid.”157 It is possible for a wife to recover her costs in a 
divorce suit whether petitioner or respondent, and whether found 
innocent or guilty, at least where she has no separate estate. The 
usual course of procedure is for the Registrar to order the hus- 
band to pay the wife’s costs up to setting down of the cause, 
and to pay into court or secure the costs of the hearing. The 
items of such future costs to be submitted for the Registrar’s con- 
sideration are: The number of witnesses, their trade or pro- 
fession, and where they come from; length of brief; counsel’s 





18 Cf, Wis. Stat. (1933) $247.23. 
187 Act of 1925, §50 (1). 
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fees; subpoenas; and solicitor’s charges. The amounts fixed by 
the Registrar are designed to cover the costs of one day’s hearing 
in court, 1. e., five hours; if the hearing is extended, the wife may 
apply for further security. 


If she is successful in her suit, the wife obtains an order against 
her husband for her full taxed costs, the order in the decree being 
worded as “costs incurred and to be incurred.” In addition, her 
solicitor may recover at common law as necessaries the difference be- 
tween the costs taxed as between party and party in the Divorce 
Division and the costs reasonably incurred in a suit justifiably in- 
stituted. Where she has made the woman named in her petition 
a respondent,!5* costs may be given in her favor against the woman, 
limited to the latter’s separate estate. If not successful, either as 
petitioner or respondent, she may be given her costs up to the amount 
of the security previously ordered. This order is known as the 
“usual order for wife’s costs.” The husband cannot reclaim the 
costs up to setting down, previously paid to her, but where the un- 
successful wife has a separate estate, she may be condemned in the 
costs of the husband or the woman intervenor. 


The court may condemn the man named as co-respondent in the 
husband’s suit and found guilty of adultery, in the whole or part 
of the costs incurred or to be incurred by the petitioner, including 
those provided for the wife. When a co-respondent is dismissed 
from the suit, he is usually given his costs against the petitioner. 
The woman named respondent in a wife’s suit who has intervened 
successfully may be given her costs. 

This discussion by no means exhausts the features of the English 
law on the subject of costs, but outlines some of the most important 
and commonly used provisions.15® 

(3) Damages.1®° Prior to the Act of 1857 a husband could sue 
the man whom he accused of adultery with his wife, in a common 
law action for criminal conversation, and the measure of damages 
ascertained by a jury was the loss sustained through the deprivation 
of consortium and the indignity inflicted upon the husband.!®! Under 
the present law :1®? “A husband may, on a petition for divorce or for 
judicial separation or for damages only, claim damages from any 





158 Under Act of 1925, $177 (2). 

153° For a full discussion of the subject see BROWNE AND LATEY, op. cit. supra note 9a, 
pages 202-226, 572-590, 734-777. 

100 Jbid. pages 192-201, 618-620. 

161 This action, called crim. con., was abolished by the Act of 1857, §59. In such action, 
condonation by the husband went merely to mitigation of damages, but in the divorce juris- 
diction it is a complete bar to a claim for damages. See BRowNE AND LATEY, op. cit. supra 
note 9a, page 192, note (a). 

162 Act of 1925, §189, reenacting Act of 1857, §33. 
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person on the ground of adultery with the wife of the petitioner.” 
There is no corresponding provision for the benefit of the wife.1% 
The claim for damages seems to be in effect a distinct cause of 
action, which for the sake of convenience is inserted in a petition for 
divorce or a judicial separation on the ground of the wife’s adultery. 
Where damages are claimed the petition must specify the amount 
claimed.1** While the parties cannot by arrangement settle con- 
clusively the amount of damages to be paid, such an arrangement is 
in fact often reached and the amount agreed on communicated to 
the jury, which usually assesses the damages at the agreed figure. 
The court directs how the damages shall be applied, for the benefit 
of either the petitioner or the children or both, or possibly wholly 
or in part for the guilty wife.1® 

In principle, damages are awarded by way of compensation and 
are not exemplary or punitive.1°* The main grounds for damages 
are the breaking up of the home; the loss of consortium; necessary 
assistance in caring for the children and the home; the loss, if any, 
to the joint income; and the husband’s wounded feelings. The 
husband’s conduct is itself taken into consideration in assessing 
damages. Study of a number of cases in which damages were 
assessed reveals that the correspondent found guilty of adultery is 
usually assessed to some extent and that very often the amount 
assessed reaches a substantial figure. In eleven cases selected at 
random, the damages ran from £25 to £1150, as follows, in terms of 
pounds: 25, 400, 500 (2), 900, 1,000, 1,150 (2), 1,625, 2,000. 

In Wisconsin there is no corresponding provision for the re- 
covery of damages in a divorce action, although a separate action 
may be maintained by a husband or wife for criminal conversation 
or alienation of affections.1°7 Such cases are rare, and the dam- 
ages recovered are generally small. Furthermore, such actions are 
regarded with suspicion by the court and the public generally, whereas 
in England the recovery of damages in a divorce action is regarded 
as the normal procedure. 

(4) Grounds and Bars to Relief. Differences in the substantive 
and procedural law of divorce in Wisconsin and England make diffi- 
cult any significant comparison in these respects. England has only 
one ground for absolute divorce, namely, adultery, whereas Wis- 





163 But see Newton v. Hardy and Another, 49 T. L. R. 522 (K. B. Div. 1933), holding 
that an action will lie by a married woman against another woman for enticing away the plain- 
tiff’s husband. 

14 Matrimonial Causes, Rule 1. 

165 Act of 1925, §189 (3). 

166 See BROWNE AND LATEY, op. cit. supra note 9a, 195. 
187 See Wis. Stat. (1933) §246.07. 
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consin has nine grounds. In Wisconsin, the overwhelming majority 
of decrees are granted on the ground of “cruel and inhuman treat- 
ment,” or “extreme cruelty.”!®8 While the attitude of the trial courts 
having divorce jurisdiction varies in several important particulars, 
in the main it is safe to say that a husband or wife who wishes a 
divorce can obtain one somewhere in the state. The simplest explan- 
ation is that the term “cruel and inhuman treatment” is sufficiently 
broad in its wording and construction to permit a court to grant a 
decree in most cases of real maladjustment between the spouses. 
In substance, all that is required is that the conduct of one party to- 
wards the other be such as to cause the impairment of the latter’s 
health.16° 

In regard to bars to divorce, the statutes of Wisconsin and England 
are quite similar, but the administration of these statutes is in sharp 
contrast. In England, the court has no alternative but to deny a 
decree on proof of collusion, connivance or condonation; the court 
has discretion to grant or deny a decree in proof of laches, petitioner’s 
adultery, cruelty, desertion or conduct conducing to the respondent’s 
adultery. In Wisconsin, the statute!7° provides: “No decree for 
divorce shall be granted if it appears to the satisfaction of the court 
that the suit has been brought by collusion, or that the plaintiff has 
procured or connived at the offense charged, or has condoned it, 
or has been guilty of adultery uncondoned. . . .” 

Despite the express provisions of the statutes discussed above 
in relation to the divorce counsel, the bar of collusion is practically 
disregarded. The simplest explanation is that in view of the ease 
with which a bona fide divorce can be obtained on the ground of 
cruel and inhuman treatment there is no real need for the parties to 
collude. Connivance and condonation likewise are rarely used as 
bars. Petitioner’s adultery, which appears in the statutes as an ab- 
solute and not a discretionary bar, constitutes a species of recrimin- 
ation which has been invoked in a relatively large number of con- 
tested divorce actions and has been discussed in various Supreme 
Court opinions.17! It is worthy of note that none of the other dis- 
cretionary bars which appear in the English statutes, namely, laches, 
cruelty, desertion, or conduct conducing to respondent’s alleged mis- 
conduct, appear in the Wisconsin statutes, although such bars fre- 
quently appear in the statutes of other states. 





168 Wis. Stat. (1933) §$247.07 (5), 247.09. 

16° See, for example, Bird v. Bird, 171 Wis. 219, 177 N. W. 4 (1920). 

111 See Feinsinger and Young, Recrimination and Related Doctrines in the Wisconsin Law 
of Divorce as Administered in Dane County (1931) 6 Wis. L. Rev. 195; Feinsinger, supra 
note 153, at 38. 

179 Wis, Stat. (1933) §247.10. 
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(5) Procedure and Proof. The Wisconsin statutes!7? provide in 
substance that in default actions the petitioner’s case must be shown 
“by affirmative proof aside from any admission to the plaintiff on 
the part of the defendant; also, that petitioner’s testimony must be 
corroborated as to the required residence and grounds for divorce, 
“except cruel and inhuman treatment, when no corroborating evi- 
dence is avilable.” Since most of the divorce decrees in Wisconsin 
are granted on the ground of cruel and inhuman treatment, the evi- 
dence usually consists of no more than petitioner’s statement and the 
testimony of a friend or neighbor as to residence. In England, a 
decree may be granted on the uncorroborated testimony of the peti- 
tioner or the uncorroborated admission or confession of the respond- 
ent. However, while the law of proof seems to be more liberal in 
England than in Wisconsin, in practice the requirements are much 
stronger in the former jurisdiction. 

It is also provided in the Wisconsin statutes!7% that all divorce 
hearings and trials “shall be had before the court and shall be public.” 
The purpose of this statute was explained in Bloomer v. Bloomer,!** 
as aimed “to end a practice that had obtained in this state by which 
testimony in default divorce actions was quite generally taken before 
referees, who were too often stenographers in the office of the plain- 
tiff’s attorney.”175 In view of what has been said above with ref- 
erence to the ease with which a divorce may be obtained in Wiscon- 
sin, it may seem paradoxical that the legislature should have deemed 
it necessary to pass such a statute. However, there is still a con- 
siderable body of opinion in Wisconsin among the public generally, 
as well as among the judiciary and the bar, which demands that 
the rules regulating the granting of decrees be made to correspond 
with the underlying theory of divorce in Wisconsin as based on an- 
tagonism rather than mutual consent. 

(6) Remarriage. In England, a divorce decree is in the first in- 
stance a decree nisi, which becomes a decree absolute only after six 
months have elapsed, in the normal case. In Wisconsin,!** the law 
is similar in that the parties cannot remarry until the expiration of 
one year from the date of the granting of the divorce decree. If the 
parties cohabit during the one year period, they are guilty of adul- 
tery.177 The explanation for the intervening period of six months 
and one year respectively is apparently different in the two juris- 

















173 Wis. Stat. (1933) §247.18. 

173 Wis. Stat. (1933) $247.12. 

174197 Wis. 140, 221 N. W. 734 (1928). 

15 Quoted from Heinemann v. Heinemann, supra note 150, at 642. 
176 Wis. Stat. (1933) $247.37. 

7 Wis. Stat. (1933) $247.39; cf. §§351.01, 351.02. 
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dictions. In England, the purpose of the intervening period is to 
permit the King’s Proctor or others to investigate evidence of collu- 
sion before the decree nisi, or misconduct subsequent thereto by the 
petitioner. The decree may be rescinded on either of these grounds, 
or on the ground of co-habitation between the parties within the six 
months period. In Wisconsin, the purpose of the provision is said 
to be the prevention of hasty divorce and the encouragement of 
reconciliation if possible.178 Courts have expressed the fear that 
third parties may interfere in the marital relationship in order to 
induce one of the parties to marry the party so interfering. The 
statute is regarded as a means of pressure to preserve the status 
quo. It is considered undesirable to dissolve an existing marital 
relationship in order to permit one of the spouses to marry somebody 
else. In England the emphasis is exactly the opposite. The desire 
of one of the spouses to marry a third party is regarded as a reason 
favoring dissolution of the existing marriage. In considering 
whether to exercise discretion in favor of a petitioner who has ad- 
mitted adultery, the court will consider as one of the favorable cir- 
cumstances the possibility of a more successful marriage between 
either of the spouses and a third person. In several cases observed 
the court has granted an application that either the hearing or the 
decree absolute or both be expedited, in order to permit one of the 
spouses to marry a third person, so that the child about to be born 
as a result of adulterous intercourse between such spouse and such 
third party be born legitimate. 


F. OTHer FEATURES OF ENGLISH Divorce Law. 


It is regretted that time did not permit of sufficiently detailed 
study to justify a report on the important subjects of alimony and 
maintenance, settlement of the guilty wife’s property, variation of 
ante- and post-nuptial settlements, and custody of children, as well 
as the whoie subject of judicial separation. 


CONCLUSION 


Despite considerable agitation for “reform” of the present Eng- 
lish law of divorce, there is little likelihood of enlarged grounds of 
divorce in the near future. The chief source of counter-agitation is 
the Church of England. A secondary source is the bar itself, which 
in the opinion of Mr. Clifford Mortimer, an eminent and highly 








178 See Feinsinger, supra note 153, at pp. 42 and 43. 
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respected divorce barrister, is not interested in change. In the 1912 
Report of the Royal Commission on Divorce, appointed in 1909, the 
majority recommended, among other changes in the law,!7® the 
adoption of five new grounds of divorce, consisting of (a) desertion 
for upwards of three years; (b) cruelty; (c) incurable insanity 
after five years confinement; (d) habitual drunkenness after a lapse 
of three years from separation order, if found incurable: (a) life 
sentence of imprisonment on commutation of capital sentence. None 
of these proposals has become law. None of these grounds adopts 
the Roman concept of incompatibility or mutual consent as a basis for 
dissolution of the marriage. In Mr. Mortimer’s opinion, there is no 
choice between the present system of antagonistic divorce for adul- 
tery or other grounds, closely supervised by the King’s Proctor or 
some similar official, and the Russian system, described as wholly 
free divorce. The latter he regards as inconsistent with the temper 
of the English people. 

What England has now, as have most of the states in the United 
States, is a system of divorce law which is more or less consistent 
in theory and uncertain in practice. A decree of divorce is in some 
respects a reward to the innocent and in others a penalty imposed 
on the guilty. But legal definitions of guilt and innocence are not 
easily accepted by those who claim to be “socially-minded.” A large 
body of those claiming the description believe that the “happiness of 
the family” is the ultimate test which an adequate divorce law must 
meet. But within that body are groups with conflicting ideas as to 
what sort of law will meet that test. Not all would concede that in- 
compatibility, or mutual consent, should be the basis of decision. 
Considerations of the welfare of the children, for example, might 
often make that basis inadequate. 

At the other extreme is another large body, likewise claiming the 
description, perhaps with equal justification. To them the prevailing 
consideration is a religious concept, marriage as a sacrament. The 
“happiness of the family” is a desired end, but one not necessarily in- 
consistent with indissolubility, and if inconsistent, subsidiary in im- 
portance. Between the two extremes is the law. In theory it more 
nearly approaches the latter view, for a family may break down com- 
pletely, yet dissolution may be obtained only on the ground of adul- 
tery, which on some authority is not even clearly a departure from 
scriptural sanction. In practice it more nearly approaches the former 
view, since despite solid pronouncements of sincere judges, divorce 





1% The recommendations are summarized in BrRowNE AND LATEY, op. cit. supra note 9a, 
pp. 947-948. 
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is open to two persons of average intelligence and ingenuity, and 
perhaps hardness of conscience, without either committing the act 
of adultery. To persons not so qualified, the law acts as an in- 
centive to adultery, if other conditions make divorce desirable. 

In the final analysis, the English law of divorce in practice per- 
mits dissolution by mutual consent except to the poor, the dull, the 
conscientious and the unlucky. It often permits dissolution at the 
desire of one party. But the only ground of divorce which a court 
of law will recognize is adultery. 








LEGAL AND ECONOMIC ASPECTS OF CHAIN STORE 
TAXATION IN WISCONSIN 


FREDERICK K. Harpy 


There is a very decided trend in the United States toward state 
laws laying special taxes upon chain stores. Fifteen states, includ- 
ing Wisconsin, have passed such laws in the last two years. Twenty- 
one states now have chain store tax laws.1 Moreover, the rates of 
the more recent chain store tax laws are several times as high as the 
rates of the earlier laws.” 

On the other hand, there is a very decided trend away from the 
invalidation of chain store tax laws by the courts. Of the six such 
statutes enacted in 1927 and 1928, five were declared unconstitu- 
tional. On May 18, 1931, however, the United States Supreme 
Court for the first time sustained a chain store tax, five to four.* 
Since that time, out of the four chain store tax laws appealed to the 
United States Supreme Court only one, the Florida law, was held 
invalid,> and that was immediately reenacted in valid form with 
higher rates. 

The leading case, State v. Jackson,®* sustained special chain store 
taxation upon the following grounds, in the majority opinion written 
by Mr. Justice Roberts, “It is not the function of this court in cases 
like the present to consider the propriety or justness of the tax, to 
seek for the motive, or to criticize the public policy which prompted 
adoption of the legislation. . . Our duty is to sustain the classifi- 
cation adopted by the legislature, if there are substantial differences 
between the occupations separately classified. Such differences need 
not be great... "6 

Wisconsin enacted its first chain store tax in 1931, though there 
had been agitation and a variety of chain store tax bills introduced 
into the legislature for several years before that time. Wisconsin’s 
chain store tax of 1931 was a temporary emergency measure to raise 





1 Alabama, Delaware, Florida, Idaho, Indiana, Kentucky, Maine, Maryland, Michigan, 
Minnesota, Montana, New Hampshire, New Mexico, North Carolina, South Carolina, Tennessee, 
Vermont, Virginia, West Virginia and Wisconsin. 

2 Vermont’s new law has rates progressing up to 4% on annual sales over $2,000,000. 
West Virginia’s new law has rates progressing up to $250 per store in excess of seventy-five 
stores. 

5 Great A. & P. Tea Co., v. Doughton, 196 N. C. 145, 144 S. E. 701 (1928). 

*State Board of Tax Commissioners of Indiana v. Jackson, 38 F. (2d) 652 (1930), 
rev'd 283 U.S. 527, 51 Sup. Ct. 540 (1931). 

® Ligget v. Lee, 288 U.S. 517, 53 Sup. Ct. 481, 77 L. ed. 929 (1932). 

Sa Supra note 4. 

* State Board of Tax Com’rs of Indiana v. Jackson, 283 U. S. 527, 51 Sup. Ct. 540, 75 
L. ed. 1248 (1931). 
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revenue for relief purposes. It was effective from February 15, 1932 
until January 1, 1934. The rates were: 


On each store over one, but not over five, .......... $10 
On each store over five, but not over ten, .......... $20 
On each store over ten, but not over twenty, ........ $35 
On ench stove Gver tWOty oo ince sicccccasdacednesnn $507 


Gasoline filling stations brought a test action against this law to 
determine whether they were included under the tax by the words, 
“store or mercantile establishment where goods, wares, or merchan- 
dise are sold at retail.” The Supreme Court of Wisconsin held that 
filling stations were not included,® because, “ ... if one were to 
stop five hundred well informed, intelligent persons travelling into 
any city and ask them to stop at the first ‘store or mercantile estab- 
lishment where goods, wares, or merchandise are sold or offered for 
sale at retail’, it is quite probable that not one would stop at a filling 
station... ”® Asa result of this decision, $120,000 out of a total 
revenue of $180,000 from this tax was refunded. 

In 1933, Wisconsin passed a new temporary chain store tax to 
be in effect from July 28, 1933 until December 31, 1935.1° Taxes paid 
for 1933 under the previous chain store tax, which expired at the 
end of 1933, might be credited against taxes due under the new 
tax. The new tax rests upon “every person engaged in the business 
of operating or maintaining in this state under the same general 
management, supervision, or ownership two or more stores, mercan- 
tile establishments, or places where goods, wares, or merchandise of 
any kind . . . are sold or offered for sale at retail ... ” Gasoline 
filling stations, and many other common types of chains are speci- 
fically included, but profit sharing cooperative associations are ex- 
empted. 

The rates of the new occupational tax are progressive from 30c 
per $100 on the aggregate yearly gross income from retail operations 
in this state of $100,000 or less up to 65c per $100 on the excess of 
such gross income over five million dollars. Since a credit is per- 
mitted against this tax for taxes paid for 1933 under the previous 
chain store tax, and since there is less than one half year for the new 
tax to operate in 1933, the sales and tax rates of most of the chains 
will fall into the lower brackets in 1933. Since a credit is permitted 
against this tax after December 31, 1933, for personal property 
taxes paid upon merchandise inventory, the new tax will be largely 











™ Wis. Laws, Special Session (1931-32) c. 29 

8 Wadhams Oil Co. v. State, 210 Wis. 448, 245 N. W. 646 (1933). 
®Jd. at 456. 

10 Wis Stat. (1933) §76.75; Wis. Laws (1933) c. 469 
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offset in the lower brackets, and the rates as a whole are really only 
half as high, considering this offset, as they otherwise appear.1! 

If it is finally determined that the new occupational tax on chain 
stores is invalid, either as a whole or in its application to a person or 
group, then such person shall immediately be required to secure a 
license and pay a license fee. The rates of this alternative substi- 
tute measure are: 

$10 for each store in excess of one but not to exceed five, 

$25 for each store in excess of five but not to exceed ten, 

$50 for each store in excess of ten but not to exceed twenty, 
$100 for each store in excess of twenty stores. 

Why have special tax burdens been laid upon the chain merchant 
and not upon his independent competitor? Ordinary old line re- 
tailers find that the average or inferior retailer cannot survive in 
competition with chains, and even the excellent merchant finds it 
difficult. Chains compete not only with retailers but also with whole- 
salers, who find that chains wholesale for their own stores and fre- 
quently for other retailers also. Bitter agitation against chain stores 
has emanated from these groups. Professional agitators and poli- 
ticians took up this agitation for their own profit, and a great wave 
of prejudiced propaganda was the cause of the early chain store 
taxes. 

In Wisconsin, however, though anti-chain prejudice and agita- 
tion exists, it is not the primary reason for the chain store taxes.}? 
Numerous independent merchants had long complained that chain 
stores, even though larger, paid less taxes than other merchants. On 
February 11, 1931, Governor Philip LaFollette requested the Tax 
Commission to find out whether actual discrimination existed. In 
March, 1931, preliminary report to the governor indicated that there 
was substantial discrimination. It indicated the following :1% 


Ratio of assessed Number of stores 
to book value surveyed 
Type of Chain Other Chain Other 
business stores stores stores stores 
Groceries .... 58.72 83.82° 35 53 
Dry Goods .. 64.74 80.36 12 18 
EE Saceuks 51.84 76.09 3 + 
Furniture ... 41.66 79.19 4 7 


®The average ratio of assess to true value in Wisconsin is officially recog- 
nized by the Commission to be 80%, though the law requires it to be 100%. 


™ Wis Star. (1933) §76.75 (1) (3) (10). 








43 Leonard B. Krueger, The Taxation of Chain Stores with Special Reference to Wiscon- 
sim (1933) 11 Tax Macaztne 412-415, 440, 441. 
4% Summary of an unpublished report of the Wisconsin State Tax Commission. 














WISCONSIN CHAIN STORE TAXATION 385 


This sample group of stores studied was too small for the data 
to be scientifically conclusive, but it was carefully selected from 
large, medium sized, and small communities in different parts of 
the state. Such evidence as was presented, pointed so overwhelm- 
ingly in the one direction that it indicated strongly that assessments 
discriminated very considerably in favor of chain stores. 

The La Follette Survey showed assessment discrimination in 
favor of chain stores. Why should this be? How could it come 
about? Local assessors certainly did not intend to favor chains. In 
fact, if any personal prejudice entered into making the assessment, 
it would probably favor the local home-owned enterprise, while 
actual discrimination favored the chains. Statistician Blough of the 
State Tax Commission investigated and discovered that three sep- 
arate discriminations in assessing merchants’ inventories combined 
to favor chains. 

First, chains usually bought direct from manufacturers at a 
lower price than similar goods at a similar stage of distribution in 
other stores, who bought at a wholesale price. Moreover, chain store 
accounting practice charged purchasing expense and warehouse 
handling, which might have approximated the wholesalers markup, 
into general overhead rather than into the cost of merchandise. As 
a result, the local assessor assessing at cost book values, would as- 
sess the same goods 10% to 50% lower in a chain store than in an- 
other store. 

Secondly, chain stores frequently use the retail inventory method 
of accounting, which charges merchandise to the store manager at 
its sales price rather than at cost. This deprives the local assessor 
of any chance to inspect cost figures in the accounting books, unless 
he travels to the head office. As a result, he usually accepts the state- 
ment supplied by the chain. From an independent merchant, such a 
statement might be checked by the local assessor, against the mer- 
chant’s books or against his income tax return. Neither of these 
checks can be used upon chain stores, for the original books of ac- 
count are frequently far away, and the income tax return is a con- 
solidated statement for all stores. In short, the chain determines 
how much taxes it shall pay. 

Thirdly, chain stores pursue a policy of high turnover: their sales 
are large, but their inventory is small and frequently renewed. It 
is impossible for other merchants to increase their turnover to the 
same high rate because the chain organization, with scientific selection 
and supervision of inventory, with its local central distributing ware- 
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house, and with its trucking fleet, provides daily replacement of mer- 
chandise sold.‘ The personal property tax rests on inventory, of 
which chains have very little. 

These three chain store practices are not carried on for the pur- 
pose of evading taxation, but all of them result in a very considerable 
escape from any tax based upon merchandise inventory at cost. The 
Tax Commission, after experimenting with special supervision of 
chain store assessments, concluded, in several unpublished reports, 
that a supplementary tax should be laid upon chain stores. On 
April 4, 1932, Professor Harold M. Groves, then Tax Commissioner, 
summarizing for Governor LaFollette the report of Commissioner 
Rosa, wrote, “An improved license tax could be worked out and pro- 
posed to the legislature involving rates high enough to at least make 
up the tax differential between the chains and the independents . . . 
to take account of the amount of chaining . . . and to take account 
of the rate of turnover.” This document was returned penciled with 
the Governor’s approval.'5 

Wisconsin’s chain store tax from its inception, therefore, was 
not an attempt to discriminate against chain stores. On the con- 
trary, it was an attempt to remedy a previous discrimination in favor 
of chain stores. It was found that, as chains increased in size, it 
became more and more difficult for local assessors to supervise them, 
they tended to buy a larger part of their merchandise direct from 
the manufacturer, and their merchandise turnover increased. In 
short, as chains increased in size, so also did those policies and prac- 
tices increase which resulted in escape from taxation. For this 
reason, the chain store tax rates were made moderately progressive. 

On the other hand, it was observed that some chains, which 
dealt in lumber, furniture, garden tools, etc. were previously over- 
taxed because their inventories were always large in the spring on 
assessment day. Since the purpose of the new chain store tax was 
to remedy previous discrimination, and not to increase it, it seemed 
logical to permit the new tax to be paid with personal property tax 
receipts. This was done, and as a result, the new chain store tax 
burdens no one who did not previously escape. If a chain really was 
previously taxed, it would use its personally property tax receipts 
to pay the new tax. If a chain previously escaped, then it will have 
few tax receipts, and the new tax will operate to equalize the tax 


load. 








4 Frederick K. Hardy, Wisconsin’s New Chain Store Tax and Its Relation to Personal 
Property Taxation, 19 BULLETIN OF THE NATIONAL TAX ASSOCIATION 66-72. 

8 Mary Moran Kirsch, Chain Store Legislation in Wisconsin, University of Wisconsin Ex- 
tension Division, 1930. 


























WISCONSIN CHAIN STORE TAXATION 387 


The first chain store tax to be sustained by the United States 
Supreme Court was based on the number of stores, and, since it 
is more important for financial purposes that a tax be legal than 
that it be just, most of the later laws are of that type. The per store 
type of chain store tax is ridiculous and unjust, for it would be in- 
significant to a chain of large department stores while it might be a 
real hardship to a chain of small candy stores. In prosperous times, 
it would not permit the state to share prosperity, and in depression, 
it would remain a fixed overhead charge, tend to close stores and 
throw men out of work. A per store tax would discourage the con- 
venient small neighborhood chain store and increase the congestion 
at the city superstore. The per store type of chain store tax is 
gravely uneconomic, but it has been repeatedly sanctioned by the 
courts. For that reason, section 2 of Wisconsin’s chain store tax 
provides an eminently legal tax based on the number of stores. Sec- 
tion 2 will go into operation, if section 1, the tax based on gross 
income, is invalidated, and will secure the revenue badly needed by 
the state for relief. 








CONTRACTS TO DEVISE AND BEQUEATH, PART II 
LEO H. HIRSCH, Jr. 


(Continued from April issue) 


A problem that has not arisen as often as might be expected is the 
right of the personal representative of an intended beneficiary of a 
contract to make a will, where said beneficiary pre-deceased the 
promisor. Probably the rarity of such cases is due to the fact that 
in both contracts for the care of the aged and contracts for the care 
of infants the promisor is generally much older than the beneficiary. 
Furthermore it is common for antenuptial contracts in favor of the 
bride to provide that she is to receive a certain sum if she survives 
her husband.** In Snyder v. Snyder®™* the Supreme Court of Wis- 
consin held that the promisee’s widow and children could not ob- 
tain specific performance of a contract to devise, where the prom- 
isee predeceased the promisor. The court pointed out that the con- 
tract was to devise to the promisee, and since that had become im- 
possible, the contract could not be specifically enforced. In O’Neil 
v. Ross®8 a woman agreed in consideration of the provisions made 
for her in her husband’s will to devise one-half of the property she 
received from her husband’s will to named beneficiaries. Some of 
the latter died and it was held that the administratrix of their es- 
tates had no remedy against the estate of the promisor. The Cali- 
fornia Appellate®® Court said: “The devise to Mary Johnson was, 
therefore, a fee title subject to be divested by the intended power of 
appointment,*° and to the extent that the power of appointment failed 
by becoming impossible; the fee was not divested, but remained in 
Mary Johnson”. Such a result might be justified on the theory that 
the promisee takes the risk of performance becoming impossible.7! 

In Kellogg v. White? the executors of a will unsuccessfully tried 
to restrain the testator’s widow from changing her will. The suit was 





6T Jacobs v. Commissioner of Internal Revenue, 34 F. (2d) 233, (C. C. A. 8th, 1929); 
Hill v. Treasurer and Receiver General, 227 Mass. 331, 116 N. E. 509, (1917); Fridenberg’s 
Estate, 8 Pa. D. and C. 705 (Orphans’ Court, Philadelphia, 1927). 

sia 77 Wis. 95, 45 N. W. 819 (1890). Cf. Estate of Leu, 172 Wis. 530, 179 N. W. 796 
(1920). 

698 Cal. App. 306, 277 Pac. 123 (1929). 

98 Cal. App. 306, 329; 277 Pac. 123, 133 (1929). 

7 A rather unusual way of regarding a contractual obligation. 

™ The effect of lapse statutes is doubtful. On the one hand it might be argued that 
the promisor can make a bequest or devise to a dead person in accordance with a contract, 
and under the statute the property devised or bequeathed goes to the descendants of the 
deceased legatee or devisee. But these descendants could hardly be called the intended bene- 
ficiaries of the original contract, and it seems improbable that the courts would permit them 
to sue on the contract. 

™ Supra note 41. 
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based on the theory that the husband and wife made mutual wills 
pursuant to a contract. The court denied relief on the ground that 
the rights of the executors arise solely from the will and they may 
not allege that anything else is to be considered part of the will. It 
is they who are charged with the duty of defending the will. 


B. Persons AGAINST WHom REMEDIES ARE AVAILABLE? 
(1). The spouse of the promisor 


Where the promisor is married at the time he makes the con- 
tract, he can do nothing to cut off his spouse’s right of dower, and 
her rights are superior to those of the promisee or third-party bene- 
ficiary.74 

A more difficult problem arises when the promisor marries sub- 
sequent to the making of the contract. If a will has been made in 
accordance with the contract, the will is revoked by the subsequent 
marriage.75 Such revocation is a rescission rather than a breach of 
contract,7® the reason being that marriages are favored by the 
courts.77 A contrary result was reached by the California Appellate 
Court in Rundell v. McDonald,7® but the case is distinguishable.7® 
In Kloberg v. Teller,8° four sisters contracted to make mutual wills 
leaving almost all to the survivors. They agreed not to revoke and 
in case of marriage to make a new will with only such changes as 
were necessary. The New York Supreme Court held that the con- 
tract was not against public policy. While a woman’s will was re- 
voked on her marriage, it was proper for her to make a contract to 





™ This section does not deal with the problem of the necessary parties defendant, but 
rather the broader question of the substantive rights of persons not parties to the contract. 
The procedural problem is treated infra II sec. E and F, in connection with the specific 
forms of relief. 

™ Midd'eworth v. Ordway, supra note 20. In this case the promisor died intestate. Plain- 
tiff was entitled to the intestate share of a child. The court heid that before plaintiff’s 
share was calculated the widow was to receive the intestate share she would have been 
entitled to if there had been no contract. The contract could not affect her rights since 
she was not a party to it, the court ruled. 

™ Sughrue v. Barlow, 233 Mass. 468, 124 N. E. 285 (1919). Widow only married 
decedent after he promised to and did execute a will in her favor. Appeal from denial of 
probate, and also from denial of a bill in equity to enjoin decedent‘s brother from con- 
testing the will. Held, affirmed. Marriage revokes will in absence of showing that it was 
made in contemplation of marriage. That has not been shown. The agreement being oral 
is unenforceable. Peoria Humane Society v. McMurtrie, supra note 50; In re Goldsticker’s 
Will, supra note 55. d 

1 Peoria Humane Society v. McMurtrie, supra note 50; Near v. Shaw, 76 Misc. 303, 
137 N. Y. Supp. 77, (Chautauqua County Court, 1912). 

™ Near v. Shaw, supra note 76. 

762 Cal. App. 721, 217 Pac. 1082, (1923). 

7 Plaintiff conveyed to a life tenant his remainder interest in some property so that she 
could mortgage it. She orally agreed to devise it to him. The court pointed out that plain- 
tiff was seeking only the return of what he had given. This fact was not present in either 
of the cases in note 76. In the Peoria case there was a contract to make mutual wills, and as 
the promisee was alive at the time of the marriage, she could change her will, suffering no more 
harm than the loss of her bargain. In Near v. Shaw, the defeated parties were third-party 
beneficiaries, collateral relatives of the contracting parties. 

8 103 Misc. 641, 171 N. Y. Supp. 947 (Spec. Term, Bronx Co., 1918). 
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make a new will after her marriage. The court said that it might 
refuse to sanction a contract making it impossible for a man to pro- 
vide for his wife after his death. The distinction would seem to 
be unreasonable particularly in these days when there is a strong tend- 
ency towards treating the rights of men and women equally.®! 

In a recent Massachusetts case®!* an invalid intermarriage of 
the promisor and the promisee was held to rescind a written contract 
to bequeath. The original agreement was that in consideration of 
the plaintiff’s acting toward the promisor as a dutiful daughter, he 
would bequeath to her one-fifth of his estate. (This was what she 
would receive if she were a natural daughter and he died intestate, 
as he had four children). The testator executed a codicil in accord- 
ance with the terms of this contract. Shortly thereafter the plain- 
tiff’s husband secured an interlocutory divorce decree, not to be 
effective for one year. Before the year expired, the plaintiff and the 
testator went through a marriage ceremony, believing that they could 
marry. At the time of the ineffective marriage the testator, with the 
plaintiff’s knowledge and consent, executed a new will giving her a 
life interest in one-half of his estate. For a time the parties lived 
together as husband and wife, but later the testator deserted the 
plaintiff, and made another will completely disinheriting the plaintiff. 
In an action on the original contract, verdict for the plaintiff was re- 
versed, and judgment ordered to be entered for the defendant. The 
court said that the contract contemplated a parent-and-child rela- 
tionship, and that having become impossible by the marriage, the 
contract was terminated. 

Where no will was made prior to the marriage, there is a split of 
authority as to whether or not the contract is enforceable against the 
widow.8? On the one hand it is argued that if the contract is re- 
garded as not contemplating marriage it would be void as in re- 
straint of marriage. If it is regarded as contemplating the dis- 
inheritance of the widow it would be void as against public policy.** 
The opposite argument proceeds on the theory that a trust is im- 
pressed on the property which the promisor has agreed to devise, and 
the interests of the cestui (promisee) are superior to the promisor’s 
widow's dower rights.§* 


StCj. N. Y. Decepent Estate Law (Consort. Laws 1917, c. 13) §82-83 as amended 
by Laws 1929, C. 229. 

Sia French v. Boston Safe Deposit and Trust Co. 282 Mass. 600, 185 N. E. 493, (1933). 

83 Holding in favor of the widow: Owens v. McNally, supra note 2, (Promise to leave 
all in return for care); Wallace v. Rappleye, supra note 18. Contra, Smith v. Smith, 340 Ill. 34, 
172 N. E. 32 (1930), (Recorded agreement to convey by deed or will). 


83 Owens v. McNally, supra note 2. 
Smith v. Smith, supra note 82. 
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While the arguments on both sides are cogent, it is submitted that 
it is better to permit a person to disinherit his future spouse than 
to break his contract. Possibly an exception should be made in the 
case of mutual wills when all parties are still alive. But in other 
cases if for a valid consideration a man has agreed to make a certain 
testamentary disposition, that contract should be enforced. The 
duty to make that disposition can be regarded as a debt coming due 
at his death.8° If at death the debts are equal to the assets, the 
widow gets nothing.§5* 


(2). Other relatives of the promisor 


It is held not to be against public policy to contract to permit a 
foster-child to share equally with legitimate children.8* This seems 
unquestionably proper, since children have no indefeasible right to 
a share in their parent’s estate. 


A fortiori, it is no bar to recovery on the contract that more 
distant relatives are being disinherited.87 


(3). Creditors of the promisor 


Where there is a promise to leave a certain portion of one’s es- 
tate, that is interpreted to mean a portion of the net estate after 
deducting the promisor’s debts.88 On the other hand where the 
promisor in an antenuptial contract promised in consideration of mar- 
riage and release of dower rights to “settle upon and secure” 
to his widow, “by will or otherwise” if she survive him, $1500 a 
year for life, but if she remarry, $500 a year, on his death, in- 
solvent and intestate, she was permitted to file a claim for a sum 
equal to $500 a year for life.8® The court chose the lower sum be- 
cause it was impossible to figure how long she would remain un- 
married. The Supreme Court of Pennsylvania quoted®® with ap- 





83 Cf. Matter of Voss, 135 Misc. 691, 238 N. Y. Supp. 267 (Surr. N. Y. Co. 1929). 
Testator directed his executors to pay his widow $150,000, stating that there had been an 
agreement between them under which she transferred a house to him for a nominal consider- 
ation and he agreed that she should have the proceeds of the sale after his death. N. Y. 
DecepeNt Estate Law (Consor. Laws 1917, c. 13) §17, prohibited the leaving to charity 
of more than half of testator’s estate ‘“‘after payment of debts.’’ In determining how much 
the gifts to charity exceeded the statutory limit, the surrogate held that the $150,000 should 
be considered a ‘‘debt.”’ 

85a The only Wisconsin case in which the promisor married after the contract is Estate 
of Powell, 206 Wis. 513, 240 N. W. 122 (1932). Specific performance was granted to the 
promisee in this case, but the fact that the promisor subsequently married does not appear 
to have been considered. 

86 Healy v. Healy, supra note 18; Gates v. Gates, 34 App. Div. 608, 54 N. Y. Supp. 454, 
(3rd Dept., 1898). 

8? Thomas v. Hens, supra note 62. 

8§ Corcoran v. Kennedy, 177 App. Div. 63, 163 N. Y. Supp. 703, (3rd Dept., 1917); 
Kline v. Ellett, 165 App. Div. 616, 151 N. Y. Supp. 281, (3rd Dept., 1915). 

89 Jones’s Appeal, 62 Pa. 324 (1869). The court does not give any weight to the fact 
that this is an action at law. 

% Supra note 89, 326. 
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proval the opinion of the Orphan’s Court: “The claim stands equal 
under the marriage article with that of any other creditor. It may 
be said to endanger the rights of others and to be contrary to moral 
honesty to permit a man, by an antenuptial contract, to pass over a 
large portion of his estate to his intended wife, whereby he (sic) 
will have a future benefit and maintenance, and his creditors be de- 
frauded of their just dues. If the creditors have liens they cannot 
be disturbed . . . If they can show that the woman knew of his 
indebtedness, they may defeat the settlement. Failing to prove that 
she is considered a purchaser for value.” If the courts follow this 
case, it is apparent that there is a great opportunity for defrauding 
creditors by means of an antenuptial contract. It is surprising that 
more cases have not arisen dealing with this problem. It is to be 
hoped that when such a case comes up again the court will decide 
differently, for there is no good reason why a man should be per- 
mitted to minimize the dividends paid to his creditors by such a 
contract. 

In a recent Wisconsin case,9°* it appeared that pursuant to an 
oral agreement a mother and daughter made mutual wills, each leav- 
ing all to the other for life, with remainder to the plaintiff. The 
daughter died first and then the mother conveyed all her property 
to the defendants on their agreeing to care for her for the rest of 
her life and to pay her debts. After the mother died the plaintiff 
successfully maintained this action to set aside the conveyance. 


C. Tue STATUTE oF FRAUDS 


In four of the jurisdictions under consideration the Statute of 
Frauds is applicable to contracts to devise and bequeath under the 
same rules as govern its application to contracts dealing with inter 
vivos transactions.®! In the other three jurisdictions there are 
statutes bringing all contracts to make testamentary dispositions with- 
in the Statute.®? 


a Allen v. Ross, 199 Wis. 162, 225 N. W. 831 (1929). 

 Tilinois, New Jersey, Pennsylvania, and Wisconsin. 
"Cat. Cope Civ. Proc. (1931) §1973 includes among the contracts within the Statute of 
Frauds ‘‘An agreement which by its terms is not to be performed during the lifetime of the 
promisor, or an agreement to devise or bequeath any property, or to make provision for any 
person by will.’”’ Cf. Cat. Crv. Cope (1931) §1624, containing the same clause. The pro- 
visions were enacted by Cal. Laws 1907, 563, and Cal. Laws 1905, 611, respectively. The 
Code Commissioners gave the following explanation of the 1905 addition: ‘‘The cases in which it 
(is) sought to establish by parole evidence alleged agreements to provide for a person by will are 
becoming so numerous as to warrant the assumption that the reasons inducing the original enact- 
ment of the statute of frauds apply with especial force to agreements of this class and they ought 
to be brought within that statute.’’ Quoted O’Brien v. O’Brien, supra note 27, at 586, 241 Pac. 
at 861 (1925). An agreement not to revoke mutual wills is within the Statute. Cazaurang v. 
Carrey, 117 Cal. App. 511, 4 P. (2d) 259 (1931). Mass. Gen. Laws (1921) c. 259, §5: 
“No agreement to make a will of real or personal property or to give a legacy or make a 
devise shall be binding unless such agreement is in writing signed by the person whose executor 
or administrator is sought to be charged, or by some person by him duly authorized. This 
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In this section attention will be focussed primarily on those prob- 
lems raised by contracts to devise and bequeath which are not gen- 
erally found in other transactions. 

Contracts made in consideration of marriage are within the 
Statute of Frauds.*8 Contracts to devise and bequeath are not con- 
tracts not performable within a year, since the promisor may die 
within a year.®* Contracts to bequeath personal property have been 
held not within the Statute of Frauds.®° Contracts to devise land 
are within the Statute.®* If both real and personal property is 
promised, the contract is within the Statute.°** An oral under- 
standing in which children agreed to release all claims against their 
father’s estate and their mother agreed to bequeath $1200 to them 
has been held not to be within the Statute as a contract to answer 
for the debt, default or miscarriage of another.®7 

The cases are not in accord as to the sufficiency of a will as a 
memorandum of contract satisfying the Statute of Frauds. The 
majority rujie in the jurisdictions considered is that a will is insuffi- 
cient. In California a lost will,98 an invalid will®® and revoked 
wills®®* have been held inadequate. Similar results were reached in 
Massachusetts in the case of a destroyed will!®° and in New Jersey 





section shall not apply to any agreement made prior to May 17th, 1888.’’ (Originally Mass. 
Laws 1888, c. 372.) Where the contract was made in New Hampshire and the promisor was 
a resident of Massachusetts, the contract was held not enforceable in Massachusetts, on the 
ground that in view of the statutory provision just quoted it was against the public policy of 
Massachusetts for executors to be sued on such contracts. Emery v. Burbank, 163 Mass. 326, 39 
N. E. 1026 (1895). This statute does not prevent recovery on quantum meruit for services 
rendered. Dixon v. Lamson, 242 Mass. 129, 136 N. E. 346 (1922). An agreement to destroy 
a will and die intestate is not within this statute. Cleaves v. Kenney, supra note 7a. N. Y 
Pers. Prop. Law, §31 includes among the contracts within the Statute of Frauds contracts 
“not to be completed before the end of a lifetime’? and contracts ‘“‘to bequeath property or 
make a testamentary provision of any kind.’’ These clauses were added by N. Y. Laws 1933 
c. 616, effective April 29, 1933. N. Y. Reat Prop. Law §259a: ‘‘A contract to devise real 
property .. . is void unless the contract or some memorandum thereof is in writing and sub- 
scribed by the party to be charged therewith, or his lawfully authorized agent.’’ This section 
was added by N. Y. Laws 1933, c. 574, effective April 28, 1933. 

These sections have been held to apply only to contracts subsequently made. Ralph v. 
Cronk, 150 Misc. 69, 268 N. Y. Supp. 429 (Sup. Ct., Erie County, 1934). 

%3 Browning v. Browning, 137 Misc. 177, 243 N. Y. Supp. 322 (Spec. Term, N. Y. Co., 
1930); Watkins v. Watkins, 82 N. J. Eq. 483, 89 Atl. 253 (1913) affirmed on opinion below 
85 N. J. Eq. 217, 95 Atl. 1079 (1915); Austin v. Kuehn, 211 Ill. 113, 71 N. E. 841 (1904). 

* Mulrooney v. O'Keefe, 98 N.J.L. 853, 121 Atl. 721, (1923); Wellington v. Apthorp, 
supra note 2 (before the statute, supra note 92); Jilson v. Gilbert, supra note 2. 

% Wellington v. Apthorp, supra note 2. ($5000); In re Jones, supra note 29, ($12,000); 
Whiton v. Whiton, supra note 2 (One third of promisor’s estate to each of two plaintiffs.) 
Borchardt v. Citizens’ State Bank 210 Wis. 103, 245 N. W. 102 (1933) ($5,000). 

% Hoopeston Public Library v. Eaton, 283 Ill. 449, 119 N. E. 647 (1918); Hirschberg v. 
Horowitz, 105 N.J.L. 210, 143 Atl. 351 (1928); Erwin v. Erwin, 63 Hun. 624, 17 N. Y. 
Supp. 442 (1892), aff'd, 139 N. Y. 616, 35 N. E. 204 (1893); Felz v. Estate of Felz 170 
Wis. 550, 174 N. W. 908 (1920); Loper v. Estate of Sheldon, 120 Wis. 26, 97 N. W. 524, 
(1903); Estate of Kessler, 87 Wis. 660, 59 N. W. 129 (1894); Ellis v. Cary 74 Wis. 176, 
42 N. W. 252 (1889). Cf. Dickens v. McKinlay, supra note 6, holding the Statute applicable 
to a contract not to deprive a person of her intestate share in the promisor’s estate. 

%a Loper v. Estate of Sheldon, supra note 96; Estate of Kessler, supra note 96; Ellis 
v. Cary, supra note 96. 

In re Jones, supra note 29. 

% Zellner v. Wassman, 184 Cal. 80, 193 Pac. 84 (1920). 

Baker v. Bouchard, 122 Cal. App. 708, 10 P. (2d) 468 (1932). 

9a Luders v. Security Trust and Savings Bank, 121 Cal. App. 408, 9 P. (2d) 271 (1932); 
Brooks v. Whitman, 122 Cal. App. 660, 10 P. (2d) 1007 (1932). 

1 Young v. Young, 251 Mass. 218, 146 N. E. 574 (1925). 
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in the case of an invalid one.!°! Pennsylvania’s earlier cases holding 
sufficient a lost will'®? and a will not yet operative!®? have apparently 
been overruled by Sober v. Masters,'°* also a case of a will not yet 
operative.'°** Thus the only!® state now adhering to the minority 
view is Illinois, which has held the Statute of Frauds satisfied by 
a destroyed will.1% 


The reason most commonly given by the majority is that the writ- 
ing does not contain any reference to a contract.1°? However in one 
majority case the will distinctly stated that it was made in accordance 
with an agreement and recited some of the terms thereof.1°* The 
Illinois rule cannot be distinguished on a difference in the wording of 
its Statute of Frauds, for it is almost identical, as to the writing 
required, with those in two of the majority jurisdictions.!!° 

It is often stated that oral contracts will be enforced despite the 
Statute of Frauds if failure to do so would amount to a fraud on 
plaintiffs who have partly or wholly performed their part of the con- 
tract. This statement is frequently found in cases concerned with 
contracts to will.1!! One of the leading recent cases dealing with 
the requirements for equitable relief in the case of part performatice 
involved a contract to devise. In that case, Burns v. McCormick,112 
Judge Cardozo said, “There must be performance ‘unequivocally 
referable’ to the agreement, performance which alone and without 
the aid of words of promise in unintelligible or at least extraordin- 





101 Watkins v. Watkins, supra note 93. 

1 Brinker v. Brinker, 7 Pa. 53 (1847). 

3Smith v. Tuit, 127 Pa. 341, 17 Atl. 995 (1889). Action of ejectment. Plaintiff 
claims under inter vivos conveyance. Defendant claims under prior agreement to devise, 
manifested in writing by a will, which stated that it was made ‘for his kindness and care 
toward me.” 

14 264 Pa. 582, 107 Atl. 892 (1919). Essential facts same as Smith v. Tuit, supra 
note 103, except that the plaintiff is the alleged promisor, and no reason is stated in the will 
for the devise. 

105 The author has been unable to find any New York and Wisconsin cases in point. 

106 Whiton v. Whiton, supra note 2. 

10? Watkins v. Watkins, supra note 93; Sorber v. Masters, supra note 104. 

28 Young v. Young, supra note 100. The court said that ‘“‘a mere memorandum” 
was not enough. The requirement in the Massachusetts statute, supra note 92 is an 
“agreement,”’ not just a “‘memorandum.”’ 

1 Trt. Rev. Stat. (Cahill, 1931), c. 59, par. 1, §1.: “‘ . . Some note or memorandum 
thereof shall be in writing, and subscribed by the party to be charged ...” or his agent. 

110 Cat. Cope Crv. Proc. (1931) $1973; N. J. Comp. Star. (1910) 2612, §5. 

111 Johnson v. Hubbell, supra note 2; Gladville v. McDole, 247 Ill. 34, 93 N. E. 86 
(1910); Dalby v. Maxfield, supra note 11. See Owens v. McNally, supra note 2; Estate of 
Powe'l, supra note 85a. Cf. Wis. Stat. (1931) §240.09: ‘Nothing in this chapter contained 
shall be construed to abridge the power of courts to compel the specific performance of agree- 
ments in case of part performance of such agreements.’’ Marriage alone is not sufficient part 
performance. Watkins v. Watkins, supra note 93. Nor is failure to contest a will. Levi 
v. Murrell, 63 F. (2d) 670 (C. C. A. 9th, 1933.) 

112233 N. Y. 230, 135 N. E. 273 (1922). Specific performance was denied on alleged 
oral contract to devise a farm in return for plaintiff’s giving up his business and moving to live 
with the decedent. The latter died intestate. Judge Cardozo stated that there was no 
fraud here. There was no abuse of confidential relationship, no inducement made without 
intention to keep a promise. The decedent may have been just negligent. ‘‘Inadequacy of 
legal remedies, without more, does not dispense with the requirement that acts, and not 
words, shall supply the frame work of the promise’ 233 N. Y. at 234. Contra on this last 
point, see Owens v. McNally, supra note 2. 
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ary unless as an incident of ownership, assured if not existing. . . 
What is done must itself supply the key to what is promised.”11% 

Some courts have given as one reason for denying equitable re- 
lief in cases of oral contracts the fact that the promisee has not had 
exclusive possession of the property.!'4 A more reasonable attitude 
was taken in an earlier Illinois case in which it was stated that ex- 
clusive possession was not necessary to constitute part performance 
since under the contract the plaintiff was not to get possession until 
the testator’s death.115 


D. REMEDIES DURING THE LIFETIME OF THE PROMISOR 


To be strictly logical, it might be argued that it is impossible for 
a breach of a contract to will to occur while the promisor is alive. 
Performance not being required until the testator dies, it might be 
said that it is always possible for him to perform, no matter what he 
does during his lifetime.115* If he makes an inter vivos conveyance 
inconsistent with his promised testamentary disposition there is al- 
ways the possibility that he may repurchase the property. If he makes 
a will inconsistent with his promise, there is always the possibility that 
he may change the will. 

But as a practical matter, courts have often recognized the fact 
that at least an anticipatory breach may occur during the testator’s 
lifetime.11® Where the promise is to devise all or a portion of the 
testator’s estate, as distinguished from specific property, there is prac- 
tically no limit to what the testator can do with the property during 
his life.117 





3 Supra note 112 at 232, 135 N. E. at 273. Accord, Sinclair v. Purdy, 213 App. 
Div. 439, 210 N. Y. Supp. 208 (1st Dept., 1925), aff'd, 242 N. Y. 559, 152 N. E. 426 (1926); 
Canute v. Minor, 232 App. Div. 325, 249 N. Y. Supp. 680 (4th Dept., 1931) afd, 258 
N. Y. 558, 180 N. E. 331 (1932); Baker v. Bouchard, supra note 99. See Ellis v. Cary, 
supra note 96. 

144 Morrish v. Price, 293 Pa. 169, 142 Atl. 137 (1928); Yager v. Lyon, supra note 11. 
See Ellis v. Cary, supra note 96. 

115 Gladville v. McDole, supra note 111. The contracts in the cases in note 114 were 
substantially identical with the one in this case. 

15a Cf. Estate of Brill, 183 Wis. 282, 197 N. W. 802 (1924). 

146 Young v. Young, supra note 100 (destruction of will made pursuant to contract and 
allegation that plaintiff has no claim); Tipple v. Tipple, 189 App. Div. 28, 177 N. Y. Supp. 
813 (3rd Dept. 1919) (discharging plaintiff and telling her she will never get another cent.); 
Phillip v. Phillip, 96 Misc. 471, 160 N. Y. Supp. 624 (Sup. Ct. Equity Term, Wayne Co. 1916) 
(inter vivos conveyance to third party of property promised to plaintiff after testatrix’s death) ; 
DuVale v. DuVale, 56 N. J. Eq. 375, 39 Atl. 687 (1898) (making will inconsistent with 
one promised). 

117 Rogers v. Schlotterback, 167 Cal. 35, 138 P. 728 (1914) (dictum that promisor 
could do anything not a “fraud’’ on the plaintiff); Ripsom v. Hart, 64 App. Div. 593, 72 
N. Y. Supp. 791 (4th Dept., 1901) (Testator can give all property away during his life- 
time); D’Elisa v. Rittondo, 188 App. Div. 925, 176 N. Y. Supp. 895, (2nd Dept., 1919) (the 
promisor cannot dispose of property by will or by gift in the nature of a will or to defeat 
intent of the contract. It is a question for the jury whether a mortgage was such a gift.) 
See Loper v. Estate of Sheldon, supra note 96 (dictum that the promisor could do anything 
with his property). 
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In case of breach, the remedies consist either of setting aside a 
conveyance made in violation of the contract!!§ or by declaring a 
trust on the property.!!® In Young v. Young,'®° the contract was 
unenforceable because of the Statute of Frauds, but the Supreme 
Judicial Court of Massachusetts granted relief by concelling the deed 
given by the promisee to the promisor in return for the latter’s 
agreement to make a will in the promisee’s favor. The decision was 
based on failure of consideration. 


E. EguiTaABLe REMEDIES AFTER PromiIsor’s DEATH 


The most common form of equitable remedy in case of the breach 
of a contract to will is generally called “specific performance.’’!*! 
Strictly speaking, this is a misnomer. The agreement was to make 
a certain devise or bequest. That cannot be done after the prom- 
isor’s death. A more accurate statement is that a constructive trust 
is impressed on the promisor’s estate in favor of the promisee to sat- 
isfy his rights under the contract.!22 The action is brought either 
against the personal representatives of the promisor!?* or against 
his heirs, legatees, or devisees.1?4 

Where specific performance was not possible, partial relief has 
been granted by rescission of the contract.!125 Sometimes a contract 
to devise is enforced in partition proceedings'*® or used as a de- 
fense!?7 or cross-bill 1*8 in such actions. 

It is generally held that specific performance of such contracts is 
discretionary with the courts and will be denied unless the contracts 
are established by clear and convincing evidence.!*® The terms of 


4 Phillip v. Phillip, supra note 116. 

19 DuVale v. DuVale, supra note 116. 

120 Supra note 100. 

™1 Doyle v. Fischer, supra note 45a; Estate of Neitman, 193 Wis. 305, 214 N. W. 345 
(1927); Parsell v. Stryker, supra note 2; McCabe v. Healy, 138 Cal. 81, 70 Pac. 1008, 
(1902). See Johnson v. Hubbell, supra note 2, at 335, 336. “A court of equity will decree 
the specific performance of such an agreement upon the recognized principles by which it is 
governed in the exercise of this branch of its jurisdicton.”’ 

122 Rogers v. Schlotterback, supra note 117; Smith v. Smith, supra note 82; Furman v. 
Craine, supra note 19; Hermann v. Ludwig, supra note 45; Tooker v. Vreeland, supra note 56; 
Estate of Brill, supra note 115a. 

123 Higgins v. Exchange National Bank, 142 Misc. 69, 253 N. Y. Supp. 859 (Sup. Ct., 
Cattaraugus Co., 1931) (legatees not necessary parties since this is a claim against the estate 
and they are represented by executors and trustees.) Cf. Furman v. Craine, supra note 19, 
saying that this is not a claim against the estate, but an action to impress trust. 

Furman v. Craine, supra note 19 (administrator proper party defendant only because 
he has threatened to turn property over to other defendants); McCabe v. Healy, supra note 121, 
(Administrator not necessary party defendant; it is of no concern to him who is declared 
entitled to the property). 

225 Johnson v. Hubbell, supra note 2. 

126 Jones v. Abbott, supra note 7. 

27 Van Tine v. Van Tine, supra note 25; Sinclaire v. Purdy, supra note 113. 

128 Dalby v. Maxfield, supra note 11; Gladville v. McDole, supra note 111. 

1229 Hamlin v. Stevens, supra note 3 (evidence must be “‘so strong and clear as to leave 
no doubt’’); Eggers v. Anderson, supra note 36; Wallace v. Rappleye, supra note 18 at 248: “We 
cannot say that the alleged contract is established to the exclusion of a serious doubt.” 
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the contract must be definite.18° It must be fair and just,181 not only 
to the contracting parties, but also to third persons who may be 
affected by its enforcement,!32 and must be supported by an ade- 
quate consideration.1** It is generally held that events subsequent to 
the making of the contract should not be considered in determining 
whether the consideration is adequate,!34 but the cases are not unani- 
mous.'*5 It is submitted that the majority rule is better, because in 
all contracts there is a possibility that one party may greatly gain 
by the contract at the expense of the other, due to subsequent events. 
No one can be sure who will profit from the contract.13* It is just 
that contracts should be enforced, regardless of future contingencies 
which do not render them impossible of performance. 

It has been held that where the promise is to bequeath a definite 
sum, as distinguished from a part of the testator’s estate, relief can 





130 Estate of Brill, supra note 115a; Wallace v. Rappleye, supra note 18; Woods v. 
Evans, supra note 18; Stanton v. Miller, 58 N. Y¥. 192 (1874). Promisor agreed to give 
by inter vivos conveyance or by will a certain piece of property to such member or members 
of the promisee’s family as the promisor might choose. Specific performance was denied on 
the ground that since the promisor had not irrevocably designated a beneficiary among the 
promisee’s family the contract was too vague and indefinite. To give the property to all or 
any one member of the family would be making a new contract for the parties. Cf. the more 
recent case of Morgan v. Sanborn, 225 N.Y. 454, 122 N. E. 696 (1919). Each one of a 
childless couple made wills leaving all his or her property to the other, under an oral agree- 
ment that the survivor would divide the property by will among the next of kin of each in 
such amounts as he or she shall judge best. Shortly after the husband’s death, the wife 
made a will giving a little more than half the property to his relatives, the remainder to hers. 
Two months later she revoked this will and made a new one leaving all the property to her 
heirs. On her death, his heirs brought suit for specific performance. The trial court found 
the agreement had not been adequately established. The Appellate Division reversed the find- 
ings of fact, and held there was an agreement, but interpreted the contract to mean that 
the testatrix would give something to his heirs, and that a mere nominal sum would suffice. 
The Appellate Division held that equity would not grant relief under such circumstances. On 
appeal, the Court of Appeals reversed the judgment of the lower courts, interpreting the con- 
tract to mean that one half the estate should go to the next of kin of each. “Just as where 
the meaning of a will is doubtful, a construction should be given which prefers the blood of 
the testator to strangers . . . so should it be here with regard to a contract.” 225 N. Y. 
at 465, 122 N. E. at 696. The penultimate will was held to be of no consequence, since 
the power was to be exercised by a will effective at the survivor’s death. The testatrix having 
failed to exercise her power of appointment, half the property will be divided among the 
husband’s next of kin per stirpes. (Cardozo and Pound, JJ., dissenting.) 

181 Phelan v. U. S. Trust Co., supra note 27; Wallace v. Rappleye, supra note 18; 
Estate of Brill, supra note 115a. 

183 Supra Il, sec. B. In Woods v. Evans, supra note 18, specific performance was denied 
on the ground that the contract might have been unfair to someone, such as a widow, if there 
had been one. “It is enough that the enforcement of a contract of this character may 
be productive of injustice to others.’’ The bulk of the estate was left to collaterals. Thus 
a non-existent widow prevented property from going to a foster-child in accordance with 
a contract. 

133See Estate of Brill, supra note 115a: McLean v. Clark, 118 Misc. 284, 193 
N. Y. Supp. 113 (Spec. Term, Westchester Co., 1922); Rice v. Winchell, 285 Ill. 36, 
120 N. E. 572 (1918); Christin v. Clark, 36 Cal. App. 714, 173 Pac. 109 (1918) (services 
as traveling companion in Europe for six months not adequate consideration for promise to 
bequeath all jewelry and personal effects); Kurtz v. de Johnson, 42 Cal. App. 221, 183 Pac. 
588 (1919) (promise by girl eighteen years old to live with decedent until her marriage inade- 
quate consideration for promise to devise property covering 1,000 acres, since plaintiff could 
marry the next day). Cf. Tooker v. Vreeland, supra note 56 at 345, 112 Atl. at 665. 
“Equality of consideration is not essential to a binding obligation.” (Contract to make mutual 
wills not invalidated by fact estates of contracting parties are unequal). 

134 Dalby v. Maxfield, supra note 11 (great increase in wealth of promisor); Howe v. 
Watson, supra note 11 (Contract to care for promisor for life; promisor died within 38 
hours after arrival of promisee). 

135 McLean v. Clark, supra note 133, (contract to make mutual wills; at time of making 
of contract neither owned much property; two years later testator inherited a considerable 
fortune.) 

136 Howe v. Watson, supra note 11. 
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be had in law only,!37 but authorities are not unanimous, New York 
apparently holding a contrary view.'3§ 


F. LrGaALt REMEDIES AFTER PrRomisor’s DEATH 


In addition to the right to sue at law on the contract when it is 
adequately proved,18® where for some reason, such as a failure to 
comply with the Statute of Frauds, relief on the contract is im- 
possible, an action lies on quantum meruit for services rendered.14° 
The Wisconsin Supreme Court has frequently held that a void ex- 
press contract rebuts the presumption that services rendered for a 
relative are gratuitious.'4* The action is brought against the executor 
or administrator of the decedent,!4! as on an ordinary claim against 
the estate.142 

The measure of damages when an action is brought in quantum 
meruit is the value of the services rendered, not the value of the com- 
pensation promised.'4% If the action is at law on an enforceable 
contract to devise or bequeath, it would seem that the measure of 
damages should be the value of the devise or bequest promised. 
Such is the rule in five of the jurisdictions considered.143* But in 





18 Zellner v. Wassman, supra note 98; Morrison v. Land, 169 Cal. 580, 147 Pac. 259 
(1915); Welsh v. Hour, supra note 30. The promise was to leave plaintiff his intestate share 
in promisor’s estate, plus the amount he would have received had he been successful in having 
his father’s will set aside. The promisor died intestate. The court regarded the share in 
the father’s estate as a definite sum, and therefore denied specific performance. The dis- 
— between a share of the promisor’s estate and a share of another’s estate seems 
jubious. 

138 Seaver v. Ransom, supra note 66, (very strong dictum, Pound, J., stating that the plaintiff 
could recover whether the action be regarded as one in law or in equity.) C/. Ex parte Simons, 
247 U. S. 231, 38 Sup. Ct. 497 (1918). Mandamus to U. S. Dist. Ct., S.D.N.Y. Action 
for breach of contract to bequeath $50,000 in return for services. The District Court assigned 
case to equity side. Held, rule absolute. An action at law for damages lies, though 
equity is also a proper remedy. 

139 Ex parte Simons, supra note 138; Peck v. Vandemark, 99 N. Y. 30, 1 N. E. 41, 
(1885); Dilger v. Estate of McQuade, supra note 3. 

149 Donovan v. Walsh, 238 Mass. 356, 130 N. E. 841 (1921); Dixon v. Lamson, supra 
note 92; Raine v. Shea, 259 Mass. 412, 156 N. E. 541 (1927); Eggers v. Anderson, supra 
note 36; McCarty v. Ennist, 7 N. J. Misc. 558, 146 Atl. 653 (1929); See Goehring’s 
Estate, 70 Pa. Super Ct. 340 (1918); Bayliss v. Estate of Fricture, 24 Wis. 651 (1869); Es- 
tate of Kessler, supra note 96; Ellis v. Cary, supra note 96; Leitgabel v. Belt, 108 Wis. 107, 
83 N. W. 1111 (1900); Martin v. Estate of Martin, supra note 13; Laughnan v. Laughnan’s 
Estate, supra note 8; Felz v. Estate of Felz, supra note 96; Estate of Brill, supra note 115a. 

140 Ellis v. Cary, supra note 96 (services by step-child); Estate of Kessler, supra note 96, 
(by nephew); Leitgabel v. Bell, supra note 140, (by niece); Martin v. Estate of Martin 
supra note 13 (by child not formally adopted); Laughnan v. Estate of Laughnan, supra note 8 
(by son); Felz v. Estate of Felz, supra note 96 (by nephew) Estate of Brill supra 
note 115a (by cousin). Accord: Schoenbachler’s Estate 17 D. & C. 455; aff'd, 310 Pa. 396, 165 
Atl. 505 (1933) (by cousin). 

141 Donovan v. Walsh, supra note 140. 

142 Collier v. Rutledge, supra note 4; Schmetzer v. Broegler, 92 N.J.L. 88, 105 Atl. 450 
(1918); Ellis v. Cary, supra note 96; Estate of Kessler, supra note 96; Leitgabel v. Bell, 
supra note 140; Martin v. Estate of Martin, supra note 13; Laughnan v. Estate of Laughnan, 
supra note 8; Felz v. Estate of Felz, supra note 96; Estate of Brill, supra note 115a; Schoen- 
bachler’s Estate 17 D. & C. 455, aff'd. 310 Pa. 396, 165 Atl. 505 (1933). 

143 Hirschberg v. Horowitz, supra note 96; Schmetzer v. Broegler, supra note 142; 
Goehring’s Estate, supra note 140; Donovan v. Walsh, supra note 140; Estate of Brill, supra 
note 115a. 

148a Morrison v. Land, 169 Cal. 580, 147 Pac. 259 (1915); Downing v. Harris Trust and 
Savings Bank, 318 Ill. 323, 149 N. E. 256 (1925); Wellington v. Apthorp, supra note 2; 
Noyes v. Noyes, 224 Mass. 125, 112 N. E. 850 (1916); Welsh v. Hour, supra note 30; 
Peck v. Vandemark, supra note 138; Matter of Westcott, 34 App. Div. 239, 54 N.Y.S. 545 
(1898). 
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Pennsylvania and Wisconsin there are cases holding that the measure 
of damages is the value of the services rendered or consideration 
promised, even though the contract is not within the Statute of 
Frauds.'*8» The rule in these states cannot be regarded as settled, 
however, since both states specifically enforce contracts to devise and 
bequeath,!48° since no reason is given why different measures of 
damages should exist at law and in equity, since even at law there 
are cases in these states giving the full sum promised,!*%4 and since 
the latest cases in each state fail to settle the problem. In Elmwood’s 
Estate,148* the contract was to leave the plaintiff enough so that she 
would not have to work for the rest of her life. At the time of the 
contract the promisor executed a will leaving the plaintiff $4000. 
This will was lost but it was conceded that this provision had been 
made. A decree for the claimant for this sum was affirmed, the 
Pennsylvania Supreme Court stating “As claimant is asking only 
the amount specified in the will, we need not determine the value 
of her services. She accepts the figure which the deceased him- 
self fixed. Since the contract between the parties was that the ser- 
vics rendered the decedent at his request should be compensated by 
a money legacy, which under the testimony has been made definite in 
amount, that may be recovered,”’!*%* citing Nusbaum’s Estate'4®* 
and Thompson v. Stevens,'48" both of which are contrary to the 
majority of the Pennsylvania holdings on this question. The citation 
of these cases and the language of the last sentence quoted indicates 
a tendency on the part of the Pennsylvania Supreme Court to turn 
away from its rule limiting the damages to the value of the services. 
In Estate of Getchell'+** a claim was in the alternative: either that 
claimant be adjudged owner of the decedent’s property or that he be 


143b Graham v. Graham’s Executor, 34 Pa. 475 (1859); Pollock v. Ray, 85 Pa. 428 (1877); 
Carroll’s Estate, 219 Pa. 440, 68 Atl. 1038 (1908); Davies’s Estate, 289 Pa. 579, 137 Atl. 
728 (1927); Sandham v. Grounds, 94 F. 83 (C. C. A. 3rd, 1899, on appeal from W. D. Pa.); 
Murtha v. Donohoo, 149 Wis. 481, 136 N. W. 158 (1912); Frieders v. Estate of Frieders 180 
Wis. 43C, 193 N. W. 77 (1923). 

148e McDaniel’s Estate, supra note 16; McGinley’s Estate, supra note $7; Estate of Neitman, 
supra note 121; Doyle v. Fischer, supra note 45a; Borchardt v. Citizens State Bank, supra 
note 95. 

1434 Thompson v. Stevens 71 Pa. 161 (1872) (The trial court charged “If you find 
from all the evidence the contract was to provide for her at his death, that she should not be 
under the necessity of laboring during the rest of her life, you will be justified in then 
determining what sum would be adequate for that purpose, and your verdict will be for 
that sum.”’ The Supreme Court said ‘“‘We see no error in the manner in which the plaintiff’s 
right of recovery under the alleged express contract was submitted to the jury,” and over- 
ruling the defendant’s exception to the portion of the charge quoted, affirmed a judgment for 
the plaintiff.); Jones’s Appeal, supra note 89; Taylor v. Mitchell, supra note 6, (ejectment); 
Estate of Cottrell, 11 Phila. (Pa.) 93 (O. C. 1875); see Nusbaum’s Estate 101 Pa. Superior 
Ct. 17 (1930); Jilson v. Gilbert, supra note 2; Dilger v. Estate of McQuade, supra note 3, 
(The claimant was held entitled to the entire net estate. There was no showing of the 
value of services, if any.) 

143e 309 Pa. 505, 164 Atl. 617 (1932). 

143f 309 Pa. 505, 508, 509, 164 Atl. 617, 618. 

1436 Supra note 143d. 

43h Supra note 143d. 

1431 21] Wis. 644, 247 N. W. 859 (1933). 
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awarded $2500 for services rendered. The judgment was for $2500, 
and only the executor appealed. In affirming this judgment, the 
Wisconsin Supreme Court said: “It may well be that the court should 
have awarded specific performance instead of a money judgment. . 

If the amount awarded, $2500, is more than the total value of the 
estate, the claimant will receive all of the property. If the property 
remaining is of more value than $2500, the judgment should stand 
because the claimant has not appealed.”!4*) Thus the court appears 
to regard the claimant as entitled to the amount promised(i.e. the 
entire estate), not just the value of his services, and barred from a 
full recovery only by his failure to appeal. 

It is submitted that the better rule is to allow the plaintiff the 
amount promised, if he proves a contract that is not barred by the 
Statute of Frauds, and that is sufficiently definite. The contrary 
rule, as was said by Justice Crownhart, dissenting in Frieders v. 
Estate of Frieders,148* impairs the obligation of contracts and makes 
the court rewrite the contracts of the parties. 

Occasionally the validity of a contract to devise or bequeath is 
tested in an action of ejectment.'*4 


G. REMEDIES IN PROBATE PROCEEDINGS 


Relief for breach of a contract to devise by having the will which 
breaches the contract denied probate, is frequently sought, but rarely 
granted.'*5 The rule generally stated is that “As a will an instrument 
is revocable at pleasure, but as a contract if supported by an ade- 
quate consideration, it is enforceable in équity.”!46 The giving of 





143) [bid. 

143K Supra note 143b. 

14 Morrish v. Price, supra note 114; Shroyer v. Smith, supra note 11; Godine v. Kidd, 
supra note 24; Thrall v. Thrall, 60 Wis. 503, 19 N. W. 353 (1884). 

us Denying relief: Eggers v. Anderson, supra note 36; Sumner v. Crane, 155 Mass. 
483, 29 N. E. 1151 (1892); In re Roll’s Estate, supra note 40; In re Lally’s will, 210 App 
Div. 757, 206 N. Y. Supp. 690, (2nd Dept. 1°24); In re Hawes’ Estate, 119 Misc. 359, 196 
N. Y. Supp. 255 (Surr. N. Y. Co, 1922), aff'd, 212 App. Div. 861, 207 N. Y. Supp. 850 
(ist Dept., 1925); In re Keep’s Will, 1 Connoly 104, 2 N. Y. Supp. 750 (Surr. N. Y. Co., 
1888); Cazaurang v. Carrey, supra note 92. Comtra, Mutual Life Ins. Co. v. Holloday, 13 
Abbott’s N. C. 16 (Spec. Term, N. Y. Co., 1883) Will breaching contract had been denied 
probate by the Surrogate on the grounds of lack of testamentary capacity, and the earlier will 
was admitted. In this proceeding, the second will was declared void and canceled, to 
remove cloud on title, on grounds that it breached contract. This case is overruled by the 
later N. Y. cases supra. In re McGinley’s Estate, supra note 57. Contract between plaintiff’s 
and married couple under which latter made mutual wills leaving this property to sur- 
vivor for life, remainder to plaintiffs in return for services. After the testator’s death, testa- 
trix made new will. Plaintiffs objected to probate of her last will, on the grounds of in- 
competency and breach of contract. Issue of devisat vel mon denied. On appeal, Aeld, 


affirmed as to incompetency, reversed and issue ordered on question of breach of contract. 


14° Rastetter v. Hoenninger, supra note 38. 
™“7™N. Y. Surr. Court Act, Sec. 40, (N. Y. Laws 1920, c. 928 as amended by N. Y. 
Laws 1921, c. 439). 
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equitable powers to the probate court!47 does not affect the majority 
rule.148 


It seems that the majority rule is the sounder one. Enough 
violence has been done to the principles of the statutory requirements 
for the making of testamentary dispositions by giving effect to un- 
attested or even oral contracts to devise and bequeath. There should 
certainly be no objection to the retention of the formality of grant- 
ing probate to the last will irrespective of the testator’s contractual 
obligations, so as to satisfy the statutes. 


H. Tue Statute or Limitations, LAcHES, AND OTHER Bars 
TO RECOVERY 


With a single exception,!4® it is always held that the Statute of 
Limitations in actions on a contract to devise or bequeath runs from 
the death of the promisor, regardless of any conduct of the prom- 
isor prior thereto which might be a basis for an action during his 
lifetime.'5° This is in accord with the prevailing rule in regard to 
anticipatory breach.!®°! The right to sue on an anticipatory breach 
is exceptional, and it is reasonable that the promisee should be al- 
lowed to wait until after performance is due. Where the action is 
for the value of services, and a void express contract is used only to 
rebut the presumption that the services were gratuitous, Wisconsin 
holds that the statute runs from the completion of the services,'5!* 
Pennsylvania and Massachusetts that it runs from the death of the 
promisor.'®! It would seem that the Wiscensin view is better. The 
action is not on the contract. The measure of demages is not de- 
termined by the contract, and there is no reason why the time for 
performance should be. 





48 ‘‘The question of whether an alleged contract was created by mutual wills has no 
place in this probate proceeding. It is now the settled law of this state that the prior mutual 
will cannot be admitted to probate, since it is not the last will of the decedent, and that a 
subsequent will may be admitted subject to the rights of the parties to compel a distribution of 
the estate under the terms of the contract made by the testator’ (Foley, S.) In re Hawes’ 
Estate, supra note 145. The Surrogate then stated that under Surrogate’s Court Act, Sec. 40 
(N. Y. Laws 1920, c. 928 as amended by N. Y. Laws 1921 c. 439) the Surrogate’s Court had 
jurisdiction in equity to determine the contract question in an accounting proceeding. 

149 Henry v. Rowell, 31 Misc. 384, 64 N. Y. Supp. 488 (Trial Term, Kings Co., 1900), 
afd, on opinion below 63 App. Div. 620, 71 N. Y. Supp. 1137 (2nd Dept., 1901). Of very 
dubious value as authority today. Cf. Ga Nun v. Palmer, 202 N. Y. 483, 96 N. E. 99, 
(1911); Chambers v. Boyd, 116 App. Div. 208, 101 N. Y. Supp. 486 (Ist Dept. 1906). 

150 Rogers v. Schlotterback, supra note 117; Mulrooney v. O’Keefe, supra note 94; In re 
Funk’s Estate, 49 Misc. 199, 98 N. Y. Supp. 934 (Surr., Kings Co., 1906); Chambers 
v. Boyd, supra note 149. 

151 Cf. Ga Nun v. Palmer, supra note 149. (Not a contract to devise.) 


151a Martin v. Estate of Martin, supra note 13; Loper v. Estate of Sheldon, supra note 96, 
Taylor v. Thieman, 132 Wis. 38, 111 N. W. 229 (1907); Nelson v. Christensen, 169 Wis. 373, 
172 N. W. 741 (1919); Estate of Leu, supra note 67a. 

151b Raine v. Shea, supra note 140; Kause v. Rohner, 172 Pa. 481, 33 Atl. 1016 (1896); 
Schoenbachler’s Estate, supra note 140a. 
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If the action is at law for a definite sum, it is a fatal defect to fail 
to present a claim against the estate to the administrator.15* A con- 
trary result is reached where the action is in equity for a portion of 
the estate.'5% Failure to object to the probate of a will does not bar 
recovery in specific performance on a contract which was breached 
by the will.'5¢ This is a necessary corollary of the rule that the con- 
tract issue should not be determined in the probate proceedings.1*5 
Similarly an agreement for a consideration to withdraw objections to 
the probate of a will does not bar an action on a promise to devise.!5® 
On the other hand an agreement “to make no further claim for any 
interest by way of dower or otherwise in any property of the estate”’ 
barred an action on a contract.'5? These two cases suggest the im- 
portance of making the terms of a compromise agreement broad 
enough to preclude a possible action on an alleged contract. 

If a devise or bequest is made that the plaintiff considers inad- 
equate under the contract, there is a dispute as to whether or not he 
can take under the will and then recover the balance. [Illinois holds 
that an action at law lies'®5* but one in equity does not,!®® on the 
theory that the former does not prevent the full operation of the 
will.16° In Massachusetts and Wisconsin recovery on the contract 
was held to be barred by acceptance of provisions in the will, where it 
was clear that the testator did not intend that both the will and the 
contract should stand.'*! In New Jersey where the testator promised 
to compensate the plaintiff in his will for services rendered, the size 
of the compensation being indefinite, acceptance of a legacy was held 
to estop the plaintiff from suing in quantum meruit for the balance 
he believed to be due.!®? There is contrary dictum in New York.'® 
It would seem that the fairest rule would permit recovery even if the 
plaintiff has accpted a legacy, provided that the plaintiff is not per- 
mitted to recover the entire amount promised in addition to the 
legacy.1*4 





152 Morrison v. Land, supra note 137. (This was an action in equity but the court held 
that it should have been in law because for a definite sum, and held that a claim should have 
been presented). C/. the cases supra note 142. 

193 Furman v. Craine, supra note 19. 

144 Phalen v. U. S. Trust Co., supra note 27. 

5 Supra II sec. G. 

18 Hoffman v. Hoffman, 232 App. Div. 465, 250 N. Y. Supp. 39 (4th Dept., 1931). 

157 McLean v. Clark, supra note 133. 

1588 Downing v. Harris Trust and Savings Bank, 318 Ill. 323 149 N. E. 256 (1925). 

18 Burns v. First National Bank of Joliet, 304 Ill. 292, 136 N. E. 695 (1922). 

160 Downing v. Harris Trust and Savings Bank, supra note 158. 

463 Noyes v. Noyes, 233 Mass. 55, 123 N. E. 395 (1919) (Certain real property was 
promised; other was devised); Towle v. Towle, 79 Wis. 596, 48 N. W. 800 (1891). 

162 Schmetzer v. Broegler, supra note 142. 

163 Reynolds v. Robinson, 64 N. Y. 589 (1876). 

14 This would circumvent the difficulty in Noyes v. Noyes, supra note 161. Cf. McNaughton 
vy. McClure, 169 Wis. 288, 171 N. W. 936 (1919) where judgment for the claimant for 
the consideration promised was made conditional on her relinquishing her rights under the will 
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III 
TAXATION 
A. WHERE THERE IS NO BREACH OF CONTRACT 


The only case!®> in the Federal Courts dealing with a bequest or 
devise made under an enforceable contract decided that the property 
was not taxable.1®* Property had been conveyed to the decedent by 
the appellants on his agreement to devise and bequeath all his prop- 
erty to them on his death. The Circuit Court of Appeals, reversing 
the Board of Tax Appeals, held that the property conveyed to the 
decedent should be deducted before computing the tax, since the 
property was impressed with a trust in favor of the appellants, and 
therefore the decedent had only the iegal title, the equitable title re- 
maining in the appellants. 


In California a contrary result was reached where the bequest 
was in consideration of the testator’s wife abandoning her rights of 
inheritance.'®* The court pointed out that the statute taxing “the 
transfer of any property. . . . (1) When the transfer is by will’’1® 
was unconditional, and held that the fact that the widow had an en- 
forceable right to the property made no difference. “It is a tax upon 
the vehicle carrying the right, rather than a tax on the right itself.”’1®° 

In an Illinois case’? on facts substantially the same as in the 
Federal case,171 a consistent result was reached on similar arguments. 
In Massachusetts results similar to that in California have been 
reached in cases involving bequests and devises in consideration of 
services rendered.!7? 

The New York cases have not been consistent on this question. 
The earliest case held property passing by will taxable even though 





4%65In Ransom v. United States, Fed. Case No. 11574 (Cir. Ct., D.N.Y., 1879) the court 
held the transfer taxable on the ground that the contract was unenforceable. No reason is 
given, but presumably the Statute of Frauds would prevent its enforcement. 

166 Reed v. Commissioner of Internal Revenue, 36 F. (2d) 867 (C. C. A. Sth, 1930). 
The applicable statute is U. S. Revenue Act of 1921 (42 Stat. 227) Sec. 402 (a) “To the ex- 
tent of the interest therein of the decedent at the time of his death which after his death 
is subject to the payment of the charges against his estate and the expenses of its adminis- 
tration and is subject to distribution as part of his estate.’”’ The difference between this 
statute and those in the states considered, infra note 168, may explain the different result as 
compared with the California, New York and Illinois results infra. 

161 Estate of Grogan, 63 Cal. App. 536, 219 Pac. 87 (1923). 

168 Cal. Laws 1921, p. 1500, §2. Similar words appear in all the state statutes under 
which cases here discussed were decided. Inz. Rev. Stat. (Cahill, 1931) c. 120, par. 396, 
$1; Mass. Gen. Laws (1921) c. = §1 N. J. Comp. Srar. (1910) p. 5301, §1; N. Y. Tax Laws 
(Consot. Laws 1917 c. 60), $220 

10° Estate of Grogan, supra note 167 at 544, and at 90. 

179 People v. Tombaugh, 303 Ill. 591, 136 N. E. 453 (1922). The devisees were third- 
party beneficiaries. The court held that the property was taxable as passing te them from 
the promisee, not the promisor. 

171 Reed v. Commissioner of Internal Revenue, supra note 16 

112 Clarke v. Receiver General, supra note 11; Lane v. Richardson, 234 Mass. 403, 126 
N. E. 44 (1920). 
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in compensation for services.!73 Later cases held bequests not tax- 
able when made in accordance with contracts.17* The present rule 
is once again that property so passing is taxable.17°> No changes in 
the language of the statute explains these differing results.17* In 
Wisconsin it has been held that, where testators, pursuant to an agree- 
ment, give the right to buy stock from the deceased’s estate at 75% 
of the appraised value, 25% of the appraised value is a taxable 
gift.176 

It is submitted that the attitude of California, Massachusetts, 
New York and Wisconsin is preferable, even on the peculiar facts 
of the Federal and Illinois cases. A distinction should not be drawn 
between a devise in return for a gift and a devise in return for ser- 
vices rendered. In the latter case also the property has been said to 
be impressed with a trust.177 The purposes of the inheritance tax 
laws can be thwarted if the view of Matter of Vanderbilt'*® is fol- 
lowed. The legislatures have unconditionally declared transfers by 
will subject to taxation. The courts should not defeat the intent of 
the legislatures by reading qualifications into the statutes.179 


B. WHERE THE CONTRACT IS BREACHED 


A more complicated problem arises when the testator fails to 
make the promised testamentary disposition. In New Jersey it has 
been held that the property recovered by the promisee, either in an 
action in law!®® or one in equity'®! is not subject to an inheritance 
tax. The reason given for this holding is that the transfer is not 
made by will, and therefore no tax can be assessed under the existing 
law.182 Discussing Matter of Kidd,'8* the New Jersey Court of 


118 Matter of Gould, 156 N. Y. 423, 51 N. E. 287 (1898). 

174 Matter of Vanderbilt, 184 App. Div. 661, 172 N. Y. Supp. 511 (1st Dept., 1918), af’d, 
without opinion 226 N. Y. 638. 123 N. E. 893 (1919), (antenuptial contract); Matter of 
Peabody, 124 Misc. 338, 208 N. Y. Supp. 664 (Surr., Saratoga Co., 1925), (will made in con- 
sideration of husband not changing his will); Matter of Galot, 106 Misc. 310, 174 N. Y. Supp. 
492 (Surr., N. Y. Co., 1919), (property conveyed on agreement to devise). 

1% Matter of Howell, 255 N. Y. 211, 174 N. E. 457 (1931). In a separation agree- 
ment, testator promised to make a certain provision for his wife in his will. He made 
the provision promised. ‘‘The transfer was by the method defined by subdivision 1 of §220 
of the Tax Law: (‘When the transfer is by will ...’) and is subject to taxation in pur- 
suance of the provision.” 255 N. Y. 211, 218, 174 N. E. 457, 459 (1931). Matter of 
Ginevrini, supra note 35 (repayment of loan). 

7% Cf. N. Y. Laws 1892, c. 399, with N. Y. Tax Law (Consort. Laws 1917 c. 60) §220. 

ita Will of Jones, 206 Wis. 482, 240 N. W. 186 (1932). The decision was based on 
Matter of Howell, supra note 175. 

117 See supra Chap. II, Section 5. 

18 Supra, note 174. 

17° No New Jersey and Pennsylvania cases in point have been found. The problems of the 
taxation of transfers made under contracts that the promisee shall have a sum out of the 
estate of the promisor are not considered because they do not involve contracts to make 
testamentary disposition. 

189 Bente v. Bugbee, 103 N.J.L. 608, 137 Atl. 552 (1927). 

181In re Soden, 105 N. J. Eq. 595, 148 Atl. 12 (Prerog. Ct., 1929) affirmed by Sup Ct. 
sub nom. In re Mills, 8 N. J. Misc. 843, 152 Atl. 185 (1930). 

182N. J. Comp. Star. (1910) p. 5301, §1. 

183188 N. Y. 274, 80 N. E. 924 (1907). 
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Errors and Appeals said’8* “We are frank to say that we do not 
agree in this line of reasoning, for it results in treating a broken 
promise for taxing purposes as one that was kept; in viewing a will, 
not as it is but as it ought to have been; in reading into a will some- 
thing that is not there; and, to crown all, in reading language into 
a tax act which even the liberal interpretation accorded to such acts 
by our courts should not countenance”’. 

In New York a contrary view was taken in Matter of Kidd.1*® 
A will was made in violation of the terms of an antenuptial contract 
to leave all to the bride’s daughter if there was no issue of the 
contemplated marriage. The daughter obtained specific performance 
of the contract. “The devolution of the property has, in fact, taken 
place under the will and such devolution is subject to the transfer 
tax.’’186 

The position of the Federal Courts on this problem is doubtful. 
The only case in point is Latty v. Commissioner.18* The testator 
agreed to set up a trust fund for his daughter with certain provisions 
that were specified in the agreement. The agreement was in consider- 
ation of her agreeing to make no claim against him or his estate for 
support, maintenance, or distribution. No method of or time for 
setting up the trust fund was specified, but apparently it would have 
to be done by deed or will.18* Having failed to do it by deed, it 
was his duty to do it by will. His failure to do it that way con- 
stituted a breach of contract to devise. There was no action brought 
because of this breach, the daughter and the executrix compromising 
the dispute for a lump sum. The decision of the Board of Tax Appeals 
holding that this sum could not be deducted as a claim against the 
estate “contracted bona fide and for a fair consideration in money 
or money’s worth,’!8® was affirmed. “We are of opinion that it 
was in fact and in substance an agreement upon the father’s part 
to make a bequest for the use of his daughter, and that as such it 
was a claim to a distributive interest in the estate and not a claim 
against the estate within the meaning of Sec. 303”.19° But there is 
dictum to the effect that, assuming the consideration was adequate, 
the daughter might have sued for breach of contract and then her 
claim “might” be regarded as adverse to the estate as a whole and 











184 Bente v. Bugbee, supra note 180 at 613 and 552. 

185 Matter of Kidd, supra note 183. 

18 Matter of Kidd, supra note 183, at 280 and 925. 

187 Latty v. Commissioner, 62 F. (2d) 952 (C. C. A. 6th, 1933) affirming 23 B. T. A. 
1250 (1931). 

188 It could not be regarded as merely an agreement to pay a certain amount out of 
his estate, for the trust fund was to be established by him, not by his executors. 

189 UJ. S. Revenue Act of 1924, §303 (a) (1); 26 U. S. C. A. §1095 (a) (1). 

1 Latty v. Commissioner, 62 F. (2d) 952, 953. 
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deductible. There would seem to be no basis for this distinction be- 
tween property received after suit and by compromise before suit. 
The contract is the same whichever way the claim is settled. 

If devises and bequests made pursuant to contracts are to be 
taxed, it seems reasonable that property transmitted as a result of 
a judgment of a court in a suit brought for breach of a contract to 
will should be similarly taxed. The New Jersey rule puts a prem- 
ium on the breaching of contracts, and suggests ways of avoiding lia- 
bility to inheritance taxation. 























STATUTE LAW 


PROPERTY—MortcGaGEs ON STOCK IN TrapE—Two important problems have 
arisen in considering the effect of a mortgage on a stock in trade upon the 
various interested parties. There is, first, the question of the effect of allowing 
the mortgagor to remain in possession and make sales, and, secondly, the rights 
arising under the mortgage as to after acquired property. The Wisconsin Supreme 
Court early decided that where the mortgagor of a stock in trade was permitted 
to remain in possession, sell the stock in the ordinary course of business and apply 
the proceeds to his own use, the chattel mortgage was fraudulent and void as to 
creditors of the Mortgagor.1 In Blakeslee v. Rossman, the court said: “Where 
property is mortgaged to one creditor to secure his demand, good faith to the 
other creditors of the mortgagor requires that, if the same be sold, the pro- 
ceeds shall be applied to the payment of the mortgage debt.” 

It was definitely established in the case of Chynoweth v. Tenney, that 
a chattel mortgage on after acquired property did not create any lien, legal or 
equitable, upon such property in the mortgagee, but gave to the mortgagee a 
revocable license to take possession of the after acquired personality. 

The legislature by Wis. Laws 1887, c. 2414 provided that: “The mortgagor 
of any stock of goods or stock in trade of which he is in possession and from which 
he is permitted to make sales and apply the proceeds thereof upon the indebted- 


ness existing between him and the mortgage shall . . . . file a statement in writing 
of the aggregate amount of the sales made therefrom, the amount applied on 
the mortgage debt and the total valuation of the stock added .... Such 


mortgage shall cover and be a valid lien upon the property added to the stock 
after its execution. ...” Apparently the purpose of this statute was to permit 
a merchant to borrow on his stock in trade but at the same time to safeguard 
the interests of the mortgagee and the other creditors of the mortgagor. So it 
recognized the validity of instruments which allowed the mortgagor to remain in 
possession and sell the stock if the proceeds of the sale were applied to the re- 
duction of the indebtedness; it made the mortgage lien attach to after acquired 
goods; and it required that the sales, accretions, or substitutions of stock, and 
the applications of proceeds of sale be evidenced by verified statements as pre- 
scribed. 

The statute has in no way tended toward making a chattel mortgage 
valid where the mortgagor is permitted to apply any of the proceeds to 
his own use.® Since none of the proceeds from the sale of goods may be 
applied to the mortgagor’s use, it seems the merchant must finance the op- 
erating costs of his establishment through other sources. The situation pre- 
sents a striking anomaly: the mortgagor must finance costs of operation out 
of funds other than those arising out of the sale of stock, yet it would seem that 
if he had separate funds available, he would not have been forced to mortgage 





1 Place v. Langworthy, 13 Wis. 629, 80 Am. Dec. 758 (1861); Steinert v. Deuster, 23 
Wis. 136 (1868) ;Blakeslee v. Rossman, 43 Wis. 116 (1877); Andersom v. Patterson, 64 Wis. 
557, 25 N. W. 541 (1885). 

2 Supra note 1. 

310 Wis. 397 (1860). 

* Wis. Stat. (1933) §241. 14. 

5 In re Thorson Bros., 209 Fed. 961 (E.D. Wis. 1913). 
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his stock. Under the above statute, therefore, it is impossible to draw a valid 
and yet practical mortgage on stock in trade. 

It would seem that if we are going to permit the merchant to mortgage his 
stock, a provision must be made to allow some of the proceeds of sale to 
be used for payment of operating expenses. The mortgagor could either be 
allowed a definite percentage, or a reasonable amount of the proceeds based 
upon the particular necessities of that business. If the latter course were followed, 
the expenditures in the business could be listed in the reports which the statute 
now requires to be filed. This statement would furnish other creditors of the 
mortgagor with the information necessary to protect their interests, and would 
cast upon them the burden of showing that the mortgagor was using more than 
a reasonable amount for operating expenses of the business. 

Francis H. Parson. 


COMMENTS 


MortTcaGes—MERGER—EFFEctT OF ASSIGNEE’S FAILuRE TO REcorD ASSIGNMENT 
uPpoN RIGHTS OF SUBSEQUENT INNOCENT PURCHASERS AND ENCUMBRANCERS.— 
Prior to the recent case of Thauer v. Smith! there was but one Wisconsin de- 
cision on the question of priority of mortgages involved therein. The problem 
can best be presented to the reader by a statement of the facts and decision 
in the Thauer case: 

Williams mortgaged land to Lange, who assigned to Schuch, both instruments 
being duly recorded. Schuch, on June 18, 1925, assigned to Anna Berg, but 
the assignment was not recorded until Jan. 3, 1931. Mrs. Berg assigned to 
plaintiff on Sept. 15, 1932. On July 19, 1927, Williams conveyed the equity of 
redemption to Schuch, who “assumed and agreed to pay” the above mortgage, 
and this deed was recorded July 21, 1927. On Nov. 17, 1927, Schuch conveyed the 
land to Kutcher by a warranty deed, and Kutcher gave back a purchase money 
mortgage, both conveyances being recorded the next day. On March 16, 1929, 
Schuch assigned the Kutcher mortgage to the Farmers & Citizens Bank, which 
relied upon the record as showing a merger of the first mortgage with the legal 
title in Schuch, and hence supposed it was getting a first lien on the premises. 
The assignment was recorded Feb. 30, 1930. On March 4, 1931, the bank as- 
signed the mortgage to defendant. Held: Pilaintiff’s mortgage is entitled to 
priority. 

The case is ruled by Aiken v. Milwaukee & St. Paul Ry. Co.,3 but the fact 
that that case had never previously been cited upon the point in issue by the 
Wisconsin Court, coupled with the fact that it was claimed to be out of harmony 
with subsequent cases on a cognate question,t induced the court to make “a 
careful reconsideration of the doctrine of the Aiken Case.” 

For purposes of this comment, cases like the Thauer® and Aiken® cases, 
which are characterized by the fact that after an unrecorded assignment by the 


1250 N. W. 842 (Wis. 1933). 





2 Aiken v. Milwaukee & St. Paul Ry. Co., 37 Wis. 569 (1875). 

3 Supra note 2. 

4 Friend v. Yahr, 126 Wis. 291, 204 N. W. 997 (1905); Marling v. Nommensen, 127 
Wis. 363, 106 N. W. 844, 5 L.R.A. (n.s.) 412 (1906); Marling v. Jones, 138 Wis. 82, 119 
N. W. 931 (1909); City Bank v. Plank, 141 Wis. 653, 124 N. W. 1000 (1910). 

5 Supra note 1. 

® Supra note 2. 
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mortgagee the latter acquires the legal title and later gives a warranty deed to 
a purchaser without notice of the assignment, will be referred to as Type I. 
Cases like those cited in note 4, supra, which are characterized by the fact that 
after an unrecorded assignment the record mortgagee fraudulently discharges 
the mortgage and subsequent innocent persons deal with the land in reliance 
upon such discharge, will be referred to as Type II. 

That an assignment of a mortgage is a “conveyance” in the meaning of our 
recording act is clear from the terms of Wis. Stat. (1931) §235.50, and it was 
so held in Potter v. Stransky.? In states accepting this construction it is 
almost universally held in cases of Type II that a subsequent purchaser or en- 
cumbrancer who relies upon a discharge by the record mortgagee will have 
priority as against the assignee.8 The Wisconsin Supreme Court has gone further 
and held that “a prior purchaser may, by failure to record his conveyance, cer- 
tainly in connection with other facts and circumstances, become estopped to rely 
on it against one whom he has led to believe and act upon its non-existence, 
although he should afterwards get his conveyance on record before the latter 
one.”9 In those jurisdictions which hold that assignments need not be recorded 
subsequent purchasers are, of course, not protected.1° 

In cases of Type I, however, the weight of authority is to the effect that 
the subsequent purchaser is not protected, as held in the principal case.11 A 
similar result is reached where assignments are not required to be recorded.12 
Iowa and Nebraska appear to be the only jurisdictions holding contra to the 
principal case.13 

The rule of the principal case weakens somewhat the utility of the recording 
act, and will make it difficult for a mortgagee who has accepted a conveyance 
of the land in satisfaction of the mortgage to convey a clear title to a subsequent 
purchaser, since the latter is required at his peril to ascertain that no previous un- 
recorded assignment of the mortgage is outstanding. It is true, the court suggests 


748 Wis. 235, 4 N. W. 95 (1879). 

*Vann v. Marbury, 100 Ala. 438, 46 Am. St. Rep. 70, 14 So. 273 (1893); Newman 
v. Fidelity Savings Assn., 14 Ariz. 354, 128 Pac. 53 (1912); Ogle v. Turpin, 102 Ill. 148 
(1881); Conn. Mut. L. Ins. Co. v. Talbot, 113 Ind. 373, 14 N. E. 586 (1887); Bank v. 
Anderson, 14 Iowa 544 (1863); Lewis v. Kirk, 28 Kan. 497, 42 Am. Rep. 173 (1882); 
Swasey v. Emerson, 168 Mass. 118, 46 N. E. 426 (1897); Ferguson v. Glassford, 68 Mich. 36, 
35 N. W. 820 (1888); Ahern v. Freeman, 46 Minn. 156, 48 N. W. 677 (1891); Whipple v 
Fowler, 41 Neb. 675, 60 N. W. 15 (1894); Rolette County Bank v. Hanlyn, 48 N. D. 72, 
183 N. W. 260 (1921); Bacon v. Van Schoonhoven, 87 N. Y. 446 (1882); Swartz’s Ex’rs v. 
Leist, 13 Ohio St. 419 (1862); Henderson v. Pilgrim, 22 Tex. 464 (1858); Donaldson v. 
Grant, 15 Utah 231, 49 Pac. 779 (1897); Ladd v. Campbell, 56 Vt. 529 (1884); Wisconsin 
cases cited supra note 4; Note, (1908) 15 L.R.A. (n.s.) 1030. 

® Marling v. Nommensen, supra note 4, at 369. 

1° Black v. Reno, 59 Fed. 917 (C. C. E. D. Mo. 1894); Lee v. Clark, 89 Mo. 553, 
1 S. W. 142 (1886); Bamberger v. Geiser, 24 Ore. 204, 33 Pac. 609 (1893). 

11 Merchants Trust Co. v. Davis, 49 Idaho 494, 290 Pac. 383 (1930) (mortgagee quit- 
claimed to mortgagor, which in this state operates to discharge the mortgage of record, 
Mason v. Beach, 55 Wis. 607, 13 N. W. 884 [1882]); Purdy v. Huntington, 42 N. Y. 334 
(1870); Curtis v. Moore, 152 N. Y. 159, 46 N. E. 168 (1897); Zorn v. Van Buskirk, 111 
Okl. 211, 239 Pac. 151 (1925). 

12 Oregon & W. Trust Inv. Co. v. Shaw, 5 Sawy. 336, 18 Fed. Cas. No. 10,556 (C. C. D. 
Oregon 1878); Lime Rock Nat. Bank. v. Mowry, 66 N. H. 598, 22 Atl. 555 (1891); 
Leonard v. Leonia Heights Land Co., 81 N. J. Eq. 489, 87 Atl. 645 (1913). 

13 Bowling v. Cook, 39 Iowa 200 (1874); Jenks v. Shaw, 99 Iowa 604, 68 N. W. 900 
(1896); Ames v. Miller, 65 Neb. 204, 91 N. W. 250 (1902). See, however, Leonard v. 
Leonia Heights Land Co., 81 N. J. Eq. 43, 85 Atl. 602 (1912) (rev'd, 81 N. J. Eq. 489, cf. 
supra note 12); James v. Johnson, 6 Johns. Ch. 417 (N. Y. 1822) (rev’d sub nom. James v. 
Morey, 2 Cow. 246, 14 Am. Dec. 475 [N. Y. 1823]; McCormick v. Bauer, 122 Ill. 573, 13 N. 
E. 852 (1887) (dictum). Cf. Huitink v. Thompson, 95 Minn. 392, 104 N. W. 237 (1905) where 
mortgagee made an unrecorded assignment of first mortgage, then wrongfully foreclosed it and 
bought in the property. Thereafter he conveyed the property by warranty deed to defendant, 
who gave a purchase money mortgage which was assigned to another defendant. Held: The 
first mortgage lien was lost by failure to record its assignment. 
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in a dictum that the purchaser would be protected if the mortgagee should dis- 
charge the mortgage of record,138 but guaere, would such a discharge to 
himself, being merely an ex parte statement and not a conveyance, have any more 
effect than his warranty against encumbrances in a deed appearing of record? 
Since the principal case has this unfortunate effect, it may be well to examine the 
grounds upon which it was decided. 


Clearly, the plaintiff’s case rests upon an unrecorded assignment, which is void 
as to subsequent purchasers without notice.14 The court takes the position that 
defendant had notice of the mortgage, and had “no interest in the question of who 
the owner of the mortgage may be.” It is submitted that this misses the real point, 
which is that not the mortgage, but the assignment thereof, is void, or at least 
that the assignee has become estopped to rely on it under the rule of Marling v. 
Nommensen1> The New York cases of Purdy v. Huntington'® and Curtis v. 
Moore,1? cited with approval in the principal case, rest upon the rule of con- 
struction laid down in Campbell v. Vedder,15 that: “A ‘subsequent purchaser in 
good faith,’ in the recording act, as to this case, means a purchaser of the mort- 
gage assigned, not a purchaser of the premises.” But it would seem that in 
Wisconsin a subsequent purchaser of the same mortgage is one person who 
is definitely not protected by the statute, since the mortgage follows the mort- 
gage debt, and hence whichever assignee obtains possession of the mortgage note 
will be, as to the other, the owner of the mortgage, regardless of priority of rec- 
ord.19 The above rule of construction was not necessary to the decision of the 
Campbell case, and Peckham, J., admits that “the point was not presented by 
counsel,” the case having been argued on the question whether the purchaser had 
constructive notice of the assignments from recitals in deeds in this chain of title. 
Furthermore, in the interval between the Purdy and Curtis cases the rule of 
Campbell v. Vedder was flatly repudiated by the New York Court.?° 

But the court argues in the principal case that the bank was not justified 
in assuming that the first mortgage was extinguished, because that could have 
happened only by reason of a merger of the two interests in the record mortgagee, 
and “the recording act was not passed for the purpose of enabling a prospective 
purchaser to judge for himself whether there has been a merger.” It is true that 
in equity merger is not automatic, but depends upon (1) the expressed intent of 
the party in whom the interests meet, and/or (2) his interest to maintain them 
separate or have them merge.2! Applying these tests to the principal case, we 
find (1) that Schuch, the mortgagee, expressed an intent that the interests should 
merge, by his warranty deed; and (2) that since he had conveyed away all his 
interest in the land he could no longer have any interest in maintaining the legal 


13a Cf, Newman v. Fidelity Savings Assn., supra note 8. 

14 Wis. Stat. (1931) §235.49. 

43 Supra note 4. 

16 Supra note 11. 

1 Supra note 11. 

183 Keyes 174, 178 (N. Y. 1866). 

1% Fred Miller Brewing Co. v. Manasse, 99 Wis. 99, 74 N. W. 535 (1898). 

2In Decker v. Boice, 83 N. Y. 215, 222 (1880), the court held that where two of 
four contemporaneous mortgages were recorded and assigned before the other two were recorded, 
the assigned mortgages acquired priority by operation of the statute; and see Bacon v. Van 
Schoonhoven, supra, note 8, at 450: “Such assignments, if not recorded, are void, not merely 
against subsequent purchasers of the same mortgage, but also as against subsequent purchasers 
of the mortgaged premises, whose interests may be affected by such assignments, and whose 
conveyances are first recorded.” (Italics mine.) 

21 Carisch v. Lund, 195 Wis. 488, 218 N. W. 826 (1928); Bahrs v. Kottke, 192 Wis. 
642, 212 N. W. 292 (1927); and cases collected in (1904) 99 Am. St. Rep. 152 e¢ seq. 























iia ed 


EN SAL LTC 








COMMENTS 411 


title and the mortgage lien separate. All that was lacking was an actual meet- 
ing of the interests in Schuch; but the bank “had a right to assume that if 
[Schuch] had assigned the mortgage that fact would appear of record,”22 and 
Mrs. Berg’s “withholding her assignment from record was a persistent declara- 
tion to all persons dealing merely with the title to realty that [Schuch] owned 
the mortgage.”23 Upon this line of argument the Iowa Court held that “the 
separation of the mortgage interest and the title afterwards acquired would not 
appear so as to defeat the merger, and a purchaser having no notice of the 
assignment would be warranted in presuming that it had happened, and that 
the mortgage had been thus extinguished.”24 

But, independently of the question of merger, it would seem that a warranty 
deed from the mortgagee is a sufficient discharge of the mortgage, under the 
rule of Latton v. McCarty,?° that a warranty deed from the mortgagee to the 
holder of the legal title terminates the mortgage of record. In the principal 
case the court appears to distinguish Type I from Type II on the ground that 
a discharge of record is a statutory method of terminating the mortgage,26 but 
the Latton case and Mason v. Beach?" indicate that the statutory methods have 
pot been regarded as exclusive; and it has been held that the recording of a 
satisfaction does not itself discharge the mortgage, but is only evidence of a 
previous discharge.28 The Iowa Court held in Jenks v. Shaw?® that if the record 
mortgagee joins with the mortgagor in a warranty deed to a bona fide pur- 
chaser, that will extinguish the mortgage although it has been previously trans- 
ferred by an unrecorded assignment. 

A practical difficulty raised by the principal case is, of whom shall the pur- 
chaser inquire about the status of the first mortgage? The record mortgagee 
may be expected to deny having made an assignment,®? and the original mort- 
gagor may not know the facts. The assignee may ‘eside at a great distance,3! 
and will, of course, be unknown to the purchaser.32 The court suggests in the 
principal case that the purchaser ought to insist upon a delivery of the note and 
mortgage; but such a requirement has been held to be “not in harmony with 
the recording act nor with the adjudications on the subject.’’33 

There is some authority to sustain the result of the principal case on the 
ground that the fact that Schuch, in the deed from Williams, assumed and agreed 
to pay the mortgage, was notice to subsequent purchasers that Schuch might 
have made an assignment thereof ;34 but a similar clause has been held to be 
merely evidence of an intent that the interests should not merge.®5 The cases 





23 Friend v. Yahr, supra note 4, at p. 299. 

23 Marling v. Nommensen, supra note 4, at p. 370. 

24 Bowling v. Cook, supra note 13; accord, Ames v. Miller, supra, note 13. 

23142 Wis. 190, 125 N. W. 430 (1910). 

26 Wis. Stat. (1931) §235.55. 

2755 Wis. 607, 13 N. W. 884 (1882) (cited in note 11, supra). 

28 Fred Miller Brewing Co. v. Manasse, supra note 19, at p. 102; accord: Ferguson v. 
Glassford, supra note 8. 

2° Supra note 13. 

3% See Ames v. Miller, supra note 13. 

31See opinion of the Vice Chancellor in Leonard v. Leonia Heights Land Co., supra 
note 13. In that case the land was in New Jersey, and the assignee of the mortgage lived 
in Buffalo, N. Y. 

83See discussion of this problem in Bank v. Anderson, supra note 8, at p. 551, and 
Ogle v. Turpin, supra note 8, at p. 151. 

33 Friend v. Yahr, supra note 4, at p. 299. 

% Mathews v. Jones, 47 Neb. 616, 66 N. W. 622 (1896); Henningmeyer v. First 
Nat. Bank, 192 S. W. 286 (Tex. Civ. App. 1916). 

% Case v. Fant, 53 Fed 41, 43 (C. C. A. 8th, 1922). Cf. also Campbell v. Vedder, 
supra note 18; Crofut v. Wood, 3 Hun. 571, 6 Thomps. & C. 314 (N. Y. 1875). 
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do not, however, impose any further duty than to inquire of the person in 
possession,?® and in the principal case inquiry of Kutcher, who was in possession, 
would not have led to a discovery of the assignment, since he was himself a victim 
of the swindle. 


Wurm A. Pratz 


MunicipaAL CorPORATIONS—THE COMMISSION Form oF County GOvERN- 
MENT IN WIsconsin.—The ordinary form of county government in Wisconsin 
is the supervisor county-board system. Under this system the county board 
is composed of the chairman of the town boards of the various towns in the 
county, of a supervisor elected from each ward of a city located in the county, 
and of a supervisor elected from every incorporated village or part of a village 
in the county.1 A board so chosen may have many members and become un- 
wieldy. To eliminate the inefficiencies of the large board, the Wisconsin Legis- 
lature, by Wis. Stat. (1933) §59.95,2 has made available, at the option? of all 
counties except those over 250,000 population, the so-called commission form of 
county government. Under this form, the county governing board has the same 
powers, rights, and duties as under the supervisor form but is composed of a 
much smaller number of commissioners, chosen from arbitrarily laid out dis- 
tricts of nearly uniform population.* 

It seems clear that the legislature has power to prescribe the type of county 
government which shall exist in the state. It could provide either one or the 
other of the above types; indeed, it has done so in the past.5 But the legislature, 
in its formation of a system of county government, is restricted by art. IV. 
sec. 23 of the Wisconsin constitution, which reads: “The legislature shall es- 
tablish but one system of town and county government, which shall be as 
nearly uniform as practicable.” This provision has been held to be mandatory.® 
Sec. 59.95, to be valid, must comply with this provision. It can apparently be 
split into two requirements: (1) that there be only one system; (2) that such 
system be as nearly uniform as practicable. 

I. At the outset, it is submitted that §59.95 would not be held by the 
court to create more than one system. The court’s conception of the term 
“system” seems sufficiently broad to include variations in the manner of opera- 








% Cf. also Lewis v. Kirk, supra note 8, at 42 Am. Rep. 179. 

4 Wis. Stat. (1933) $59.03 (2). 

2 Wis. Laws (1921) c. 245; (1923) c. 100; (1933) c. 472. 

3 Five Wisconsin Counties, Burnett, Rusk, Vilas, Douglas, and Sawyer, have voted to 
exercise this option. The last two counties, Douglas and Sawyer, just adopted this section in 
April, 1934. Four other counties, Crawford, Dane, Eau Claire, and Washburn, voted on this 
optional plan but turned it down. The results of some of the elections were close enough to 
indicate future attempts will be made to reorganize under $59.95. 

“Wis. Stat. (1931) §59.95. (8). Wis. Laws (1933) c. 472 gave counties having a 
population of less than 25,000 one commissioner at large. 

5 The smaller type of board existed during the eariy years of the state. Wis. Gen. Laws 
(1865) c. 75 provided that ‘“‘the county board of each county shall consist of three electors, 
one to be elected in and for each of the supervisor districts by the qualified voters of each 
district, but in counties which contain three or more assembly districts, a supervisor is chosen 
from each district, and in counties where there are more than three and there is an even number 
of districts, it is provided that an additional supervisor for the county at large should be 
elected by the qualified voters of the county.” Cole, J., in State ex rel. Peck v. Riordan, 24 
Wis. 484, 487 (1869). 

®State ex. rel. Peck v. Riordan, 24 Wis. 484 (1869); State ex rel. Walsh, and Walsh v. 
Dousman, 28 Wis. 541 (1871); State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 
476, 517, 51 N. W. 724, 727, 740 (1892). 
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tion of the system in different counties.?7 If §59.95 is to be held invalid, it must 
be because it violates the provision which requires uniformity as nearly as 
practicable. 


II. Is the system created “as nearly uniform as practicable’? Sec. 59.95, 
as above noted, excepts counties having a population over 250,000 from its oper- 
ation, which exception at present includes only Milwaukee County. It classifies 
all other counties according to population, and provides for commissions ranging 
from five members in counties having a population of 25,000 or less to nine mem- 
bers in counties having a population over 60,000 and less than 250,000. 


It seems clear that the act is not invalid because it omits Milwaukee County. 
The Wisconsin Supreme Court has repeatedly sustained the doctrine of classi- 
fication,’ under which it holds that legislation is “uniform” under art. IV, sec. 23, 
when it applies to all members of a properly chosen class, and the court has 
recognized population® as a proper basis for classification. Further, in State ex rel. 
Scanlan v. Archibold,© the validity of a classification “over 250,000” was sus- 
tained. Similarly, it is highly improbable that the act would be held invalid 
because of the classification of all other counties. It would seem that this 
feature of the act could only be attacked on the grounds of improper classifi- 
cation. 

The most serious objection to §59.95 is that within any given class, it allows 
members of that class an option!! whether they will continue under the super- 
visor form of government or change to the commission form. Thereby it is 
possible that in counties having the same population, there will exist at the same 
time both the supervisor form and the commission form of the county board. 
Such a situation was held in violation of the constitutional provision art. IV, sec. 23 
in the early case of State ex rel. Peck v. Riordan.12 Therein the legislature 
had enacted a statute attempting to give Washington County a board of eight 
supervisors whereas under the existing general law it would only have had three. 
In two succeeding cases!3 (which do not deal specifically with the question of the 
number of board members) the court declares statutes which attempt to vary 
the system of county government invalid because they result in deviations from 
uniformity. In none of these cases does the court indicate that the matter of 
what is “as uniform as practicable” rests in the discretion of the legislature. 

But in the case of State ex rel. Grundt v. Abert,14 a statute creating a slight 
variation in the powers of the board of supervisors of Milwaukee County was 
sustained. The court, without much argument or reasoning, stated that the 
statute did not result in a violation of the unity or the uniformity of the 





7In Land, Lumber, and Log Company v. Brown, 73 Wis. 294, 303, 40 N. W. 482, 3 L. 
R. A. 472 (1889), Taylor, J., upholding a statute which gave certain classified towns an option 
to adopt certain powers, stated: ‘‘It is clear that the act in question is not a violation of the 
system of town government, but a part of the system in order to adapt the system to the 
peculiar wants of certain towns in the state.” 

®Smith v. Burlington, 129 Wis. 336, 109 N. W. 79 (1906) and cases therein cited. 

®In State ex rel. Scanlan v. Archibold, 146 Wis. 363, 131 N. W. 895 (1911), Kerwin, J., 
states: ‘‘That classification of counties according to population is proper is no longer an open 
question,” citing Bingham v. Milwaukee County, 127 Wis. 344, 106 N. W. 107 (1906); Verges 
v. Milwaukee County, 116 Wis. 191, 93 N. W. 44 (1903). 

1° Supra note 8. 

11 Wis. Stat. (1933) §59.95 (1). 

1224 Wis. 484 (1869). 

13 State ex rel. Keenan v. Milwaukee County, 25 Wis. 339 (1869); State ex rel. Walsh, 
v. Dousman. 
1424 Wis. 484 (1869). 
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system. In view of the cases cited above, it is difficult to accept the decision 
reached by the court in this case. 

In two other cases dealing with board membership, slight variations in the 
number of members were sustained. The court simply stated that absolute uni- 
formity was not essential.15. 

In State ex rel. Scanlan v. Archibold,'® the court assumes, rather than decides, 
that a variation in number of members is a variation from uniformity which 
violates art. IV, sec. 23. This is the case which upheld the validity of a statute 
changing the number of board members and the method of their choice in Mil- 
waukee County only. The statute declared that in counties having a population 
over 250,000, one supervisor should be elected from each assembly district, and 
these supervisors should constitute the county board. The variation in uniformity 
was therein sustained under the doctrine of classification. It may be correctly 
stated that this case was based on the theory that a variation in numbers did 
result in a variation in uniformity, for otherwise the whole argument as to 
the validity of the classification was unnecessary and not in point. 

We have, then, the court declaring that a variation in uniformity of legislation 
relating to the system of county government will make such legislation invalid 
unless based on a proper classification, and that an unnecessary variation in the 
number of board members is a variation in uniformity. Thereby it would 
seem that §59.95, insofar as it results in variation within any class, is clearly 
invalid. 

III. But there is the further argument that §59.95 does not come within 
the class of legislation intended to be prohibited by art. IV, sec. 23. Every statute 
which has been held invalid under this provision has been special legislaition.17 
Statutes which were general in form, yet which would result in variations ac- 
cording to the election of the peoples of different counties and towns, have been 
upheld. In Land, Lumber, and Log Company v. Brown,!8 the court sustained a 
general statute which provided that the town boards of towns containing one or 
more unincorporated villages of more than 1,000 inhabitants could exercise certain 
additional powers at the option of the directors of the town. The only objection 
to this act raised in this case was that it was based on an improper classification, 
and such objection was overruled. The precise point that this statute would re- 
sult in a variation of powers between the towns that chose to adopt its benefits 
and those that did not so choose, was suggested neither by counsel nor by the 
court. Similarly, in State ex rel. Sommers v. Erickson,1® a statute authorizing 
the county boards to change the method of compensation of sheriffs from fees to 
a salary was held not to violate the requirement of uniformity. The court dis- 
tinguishes this case from the earlier case of Rooney v. The Supervisors of Mil- 
waukee County?® on the ground that the statute in that case applied only to 
Milwaukee County. 

In several cases there are comments to the effect that art. IV, sec. 23 is 
aimed at special legislation. In State ex. rel. Peck v. Riordan,?1 the court points 





13 Cathcart v. Comstock, 56 Wis. 590, 14 N. W. 833 (1883); State ex rel. McCoale v. 
Kersten, 118 Wis. 287, 95 N. W. 120 (1903). 

16146 Wis. 363, 131 N. W. 895 (1911). 

17 See cases collected in Wis. ANNOTATIONS (1930) pp. 66-68. 

%73 Wis. 294, 40 N. W. 482, 3 L. R. A. 472 (1889). 

#120 Wis. 435, 98 N. W. 253 (1904). 

2°40 Wis. 23 (1876). 

3124 Wis. 484 (1869). 
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out that if the sole object of the provision was to prevent the legislature from 
establishing different systems of town and county government, the second clause 
of the provision, the uniformity clause, would have been unnecessary.22 

From the considerations set forth in the two preceding paragraphs, it might 
be argued that §59.95 applies uniformly to every county in any given class, and 
hence is not within the prohibition of art. IV, sec. 23. It is submitted, however, 
that art. IV, sec. 23 says nothing about uniform applicability. It definitely states 
that the system itself shall be uniform. It is submitted that uniformity of 
result is demanded as much as uniformity of applicability. Otherwise there is no 
reason why a statute could not declare that counties may choose any type of gov- 
ernment they please, and be upheld on the ground that it applies uniformly to 
every county. The court has recognized that a variation in the number of board 
members, such as would result under §59.95 in any class of counties where some 
chose to adopt the provisions of that section and others did not, is a variation 
in uniformity,23 and it is difficult to see how §59.95 can be sustained without 
overruling this holding and declaring that a variation in the number of board 
members does not result in a lack of uniformity within the prohibition of 
art. IV, sec. 23. 

Roy G. TuLane. 





22 Accord: State ex rel. Keenan v. The Supervisors of Milwaukee County, 25 Wis. 339 
(1869); State ex rel. Busacker v. Groth, 132 Wis. 283, 112 N. W. 431 (1907). / 

28 State ex rel. Peck v. Riordan, 24 Wis. 484 (1869). Cf. State ex rel. Scanlan v. Archi- 
bold, 146 Wis. 363, 131 N. W. 895 (1911). 
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APPEAL AND Error—Question Tuat Has Become Moot TuHroucH CHANGE 
1x Crircumstances.—Plaintiff obtained an injunction restraining the defendant 
from enforcing a law providing for six o’clock closings for jewelry auctions 
on the grounds that the law was unconstitutional. On appeal plaintiff contends 
that the question has become moot since his license to sell at auction has ex- 
pired. Held: Even though it has become moot through a change in circum- 
stances, a question will be determined by the court when a matter of great public 
importance is involved. Doering v. Swoboda, 253 N. W. 657 (Wis. 1934). 

The general attitude of courts in their refusal to pass on moot questions is 
rather easily understandable. To entertain suits in which there exists no real con- 
troversy would unnecessarily add to the already too heavy burden under which 
the courts labor. A further reason for the refusal to decide moot questions 
appears where the constitutionality of a statute is involved, for in a friendly or 
collusive lawsuit necessary information for the determination of constitutionality 
may deliberately be withheld by the parties acting in agreement with one an- 
other. Chicago and G. T. Ry. Co. v. Wellman, 143 U. S. 339, 12 Sup. Ct. 400 
(1892). The possibility of fraud on the public through collusive lawsuits involv- 
ing the constitutionality of a statute is a moving consideration. 

However, in the principal case a real dispute raised the question. It is only 
through peculiar circumstances that the question has become moot. Neverthe- 
less, even in such situations courts have hesitated in rendering decisions. San 
Diego School District v. San Diego County, 97 Cal. 438, 32 Pac. 517 (1893). 
In any controversy involving only questions of private law, the attitude of the 
courts seems correct, inasmuch as no useful purpose is served by solving ab- 
stract legal problems. The solution of future controversies is not aided as it 
is under the Uniform Declaratory Judgements Act (Wis. Stat. [1933] §269.56). 
For where the court renders a declaratory judgment it forestalls possible damage in 
the future in a genuinely disputed matter. But on the other hand a “moot case 
is imaginary, it does not exist in fact; to decide it serves no useful purpose— 
nothing is adjudicated, for nothing is affected,” Petition of Kariher, 284 Pa. 455, 
131 Atl. 265 (1925). 

Whenever this criticism that nothing is adjudicated does not apply, it seems 
proper that moot cases, arising out of real controversies, should be decided. 
Such a situation occurs very often in mandamus actions, where the mandamus 
should have been granted, but because of change of circumstances it is no longer 
of any value. In such a case the Wisconsin court quite uniformly makes a de- 
termination of the issue, because there is a matter to be adjudicated, namely, 
the assessment of court costs. State ex rel. Conlin v. Wausau, 137 Wis. 311, 118 
810 (1908); State ex rel Hathaway v. Mirlach, 174 Wis. 11, 182 N. W. 331 
(1921); State ex rel. Strike v. Racine, 201 Wis. 435, 230 N. W. 70 (1930). 
But where no question of costs is involved an appeal of a moot question will 
not be decided. Lamoreux v. Williams, 125 Wis. 543, 104 N. W. 813 (1905). 

A second situation in which the determination of a moot question arising out 
of a real dispute seems proper is illustrated by the principal case. Questions 
of public importance are determined even though the case out of which they 
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arose has become moot. Although not all courts concur in this view, since they 
are reluctant to pass on constitutional questions in the abstract, City of New 
Orleans v. Vinci, 153 La. 528, 96 So. 110 (1923), it seems to be correct, for the 
determination of a public question serves as useful a purpose as the rendering 
of declaratory judgments. Whether or not the statute in the principal case is 
constitutional, could, because of its peculiar operation, never be determined. And 
as a consequence public welfare would suffer. 

The question must, however, be one of public importance. It might per- 
haps be said that it must involve a question of public as opposed to private law. 
Thus, in State ex rel. La Follette v. Kohler, 202 Wis. 352, 232 N. W. 842 (1930), 
the court properly refused to act in the matter of the ouster of Governor 
Kohler, because the expiration of the governor’s term of office would have made 
the question, which was one of agency, moot before it could have been de- 
termined. In spite of the widespread public interest and concern aroused by this 
particular case, inasmuch as no question of public law was involved, the appeal 
was properly dismissed. 

E. S. WENGERT. 


BANKs AND BANKING—COLLEcTIONS.—-The State of Wisconsin on October 15, 
1931, sent to the Capital City Bank in Madison certain bonds and coupons for 
collection and credit. The next day the Madison bank sent these items to 
a Chicago bank with the instructions “for collection and credit”. As the Chicago 
bank made collections it credited the Madison bank on its books and sent advices 
of credit to the latter. Up to November 4th the collections by the Chicago bank 
amounted to some $42,000; on that date the State sent a letter to the Madison 
bank asking it to remit the proceeds of collection rather than credit the State 
for them. No funds were ever remitted to the State, nor was any credit ever 
given it on the books of the Madison bank. The Madison bank closed on 
November 10th. The State now seeks a preferred claim as to the $42,000. Held: 
Preferred claim granted. State of Wisconsin v. Kingston, Banking Commissioner, 
254 N. W. 126 (Wis. 1934). 

The question involved in this case is a determination of the point at which 
the relation of principal and agent between the depositor and collecting agent 
changes to that of depositor and depository (creditor and debtor). Wks. Star. 
(1933) §220.15 (13) (c) provides: 

Where an agent collecting bank other than the drawee or payer shall fail 
or be closed for business as above, after having received in any form the 
proceeds of an item or items entrusted to it for collection, but without such 
item or items having been paid or remitted for by it either in money or by 
an unconditional credit given on its books or on the books of any other 
bank which has been requested or accepted so as to constitute such failed 
collecting or other bank debtor therefor, the assets of such agent collecting 
bank which has failed or been closed for business as above shall be im- 
pressed with a trust in favor of the owner or owners of such item or items 
for the amount of such proceeds and such owner or owners shall be en- 
titled to a preferred claim upon such assets, irrespective of whether the 
fund representing such item or items can be traced and identified as part 
of such assets of such failed bank. 
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In its interpretation of this section which is a part of the Uniform Bank 
Collection Code adopted by Wisconsin in 1929, the Wisconsin Supreme Court 
says, “It seems clear under the language of the statute that the collecting bank 
remains the agent of the customer until (a) it has paid or remitted for the 
items to the customer in money, or (b) has given an unconditional credit on 
its books to the customer, or (c) the customer has requested a credit on the 
books of some other bank or has accepted such credit so as to constitute such 
other bank the debtor of the customer.” The court says further in relation 
to (b) above that “the giving of credit marks the termination of the relation 
ef principal and agent and the commencement of the relation of depositor and 
depository. It is a point arbitrarily selected by the law so as to make definite and 
certain when one relation ends and the other begins.” 

The case of Denkichi Tsuji v. Moody, 173 Wash. 376, 23 P. (2d) 403 
(1933), cited by the Wisconsin Supreme Court in its opinion, contains the follow- 
ing statement in reference to the preference section of the Bank Collection 
Code—“The statute was apparently intended as a protection for the owner of 
the item to be collected until such time as the proceeds of collection come into 
his possession, or else become subject to his contro] or direction.” 

Thus the Bank Collection Code has made definite the point at which in the 
process of collection the relationship between the depositor and the agent for 
collection changes from that of principal and agent to that of creditor and debtor. 
For a statement of the rule prior to the adoption of the Collection Code, see 
(1934) 9 Wis. L. Rev. 190. 

Raymonp I. GERALDsON. 


BANKs AND BANKING—LIABILITY OF TRANSFEREE OF BANK STOCK FOR ASSESS- 
MENT—Action by receiver of a national bank to recover an assessment against 
the stockholders of the bank. Defendant acquired his shares in the insolvent 
bank, on whose books he was registered as a stockholder, by exchanging other 
shares of a former bank in a merger which created the liquidating bank. The 
person from whom defendant acquired the shares in the former bank failed to 
affix the stamps required by N. Y. Tax Law §270 to be placed on the certificates 
when transferred. N. Y. Tax Law §278 provides that “no transfer of certificates 
. . . Shall be made the basis of any action” if the seller fails to affix the required 
stamps. Defendant contended that this statute made the transfer void, that he 
got no title to the stock, and was therefore not liable for the assessment. Held: 
Defendant is liable. Defendant could, the court suggests, probably be held since 
his name appears as stockholder on the books of the bank, but the court preferred 
not to base its decision on this estoppel. §278, N. Y. Tax Law, does not render 
the transfer void. Title passes, although the tax is not paid. This statute merely 
takes away any right of action based on the transfer. The action is in no way 
based on the transfer, but on defendant’s status as real owner of the stock. 
Rogers v. Ballenberg, 68 F. (2d) 730 (C.C.A. 2d, 1934). 


Generally, one in whose name bank stock stands on the books is liable for 
assessment as stockholder, although he may not be the real owner. Because he 
has all the apparent advantages of ownership—right to vote the stock and collect 
dividends—he must submit to the liabilities. Harris v. Taylor, 148 Ga. 663, 98 S. 
E. 86 (1918); Bundy v. Wilson, 66 Colo. 253, 180 Pac. 740 (1919); Golden v. 
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Cervenka, 278 Ill. 409, 116 N. E. 273 (1917); Flynn v. Banking & Trust Co., 
104 Me. 141, 69 Atl. 771 (1908); Runkin v. Fidelity Ins. Co., 189 U. S. 242, 
23 Sup. Ct. 553, 47 L. ed. 792 (1903); Cleveland v. Burnham, 64 Wis. 347, 25 
N. W. 407 (1885) ; Lochner v. State, 252 N. W. 695 (Wis. 1934). In some juris- 
dictions the owner of record is held liable although he is only a broker or pledgee 
of the stock, Golden v. Cervenka, supra; Flynn v. Banking & Trust Co., supra; 
Sherwood v. Ill. Trust & Savings Bank, 195 Ill. 112, 62 N. E. 835 (1902); 
Van Tuyl v. Robin, 160 App. Div. 41, 145 N. Y. Supp. 121 (1913); or holds it 
only as a guardian for an incompetent, which fact appears on the stock book, 
Rosenberg v. Bennett, 35 Ga. App. 42, 132 S. E. 119 (1926); or as trustee, the 
word “trustee” appearing on the stock book after his name, Flynn v. Banking 
and Trust Co., supra; contra, Andrew v. City Commercial Savings Bank, 205 
Ia. 42, 217 N. W. 431 (1928). Some states make the stock book prima facie evi- 
dence of ownership, but allow the record owner to show he is not the real 
owner, Corporation Commission v. McLean, 202 N. C. 77, 161 S. E. 845 (1931); 
Corporation Commission v. Harris, 197 N. C. 202, 148 S. E. 174 (1929); or that 
he holds the stock only as collateral security for a debt of the owner, Chapman 
v. Marsico, 270 S. W. 1113 (Tex. Civ. App. 1925); Austin v. Marsico, 281 S. W. 
198 (Tex. Civ. App. 1926); Mitchel v. Banking Corporation of Montana, 24 P. 
(2d) 124 (Mont. 1933); Runkin v. Fidelity Ins. Co., supra; Williamson v. Amer- 
ican Bank, 107 C. C. A. 286, 185 Fed. 66 (C. C. A. 4th, 1911); or that his 
name was put on the stock book of the bank without his knowledge and without 
his consent, Shaw v. McMillan, 24 S. W. (2d) 536 (Tex. Civ. App. 1930); Baird 
v. McLean, 109 Cal. App. 1, 292 Pac. 280 (1930); Keyser v. Hitz, 133 U.S. 138, 
10 Sup. Ct. 290, 33 L. ed. 531 (1890); Finn v. Brown, 142 U. S. 56, 12 Sup. Ct. 
136, 35 L. ed. 936 (1891); but if he is notified that his name has been put on the 
stock book and takes no steps to have it removed, he is liable. Kenyon v. Fowler, 
215 U. S. 593, 30 Sup. Ct. 409, 54 L. ed. 341 (1910). 

Most jurisdictions allow recovery of the assessment against the real owner 
of the stock, although his name is not on the stock book. Harris v. Taylor, supra; 
Van Tuyl v. Robin, supra; Midwest State Bank v. Sandige, 131 Kan. 339, 291 
Pac. 766 (1930); Alba Nat. Bank v. Shaw, 18 S. W. (2d) 728 (Tex. Civ. App. 
1929); Doster v. Mobley, 38 Ga. App. 508, 144 S. E. 385 (1928); Houghton v. 
Hubbell, 91 Fed. 453 (C. C. A. 1st, 1899); Lucas v. Coe, 86 Fed. 972 (C. C. N. 
D. N. Y., 1898); Horton v. Mercer, 71 Fed. 153 (C. C. A. 8th, 1895); Tourtelot 
v. Stolteben, 101 Fed. 362 (C. C. N. D. Ia., 1900); Hulitt v. Ohio Valley Nat. 
Bank, 69 C. C. A. 609, 137 Fed. 461 (C. C. A. 6th, 1905), aff'd. 204 U. S. 162, 
27 Sup. Ct. 179, 51 L. ed. 423 (1907). Because of statutes which prescribe that 
the only method of transferring bank stock is on the books of the corporation, a 
few jurisdictions hold that the real owner cannot be held liable where his name 
is not on the books. Golden v. Cervenka, supra; Cleveland v. Burnham, supra; 
Richmond v. Trons, 127 U.S. 27, 7 Sup. Ct. 788, 30 L. ed. 864 (1887); Robinson 
v. Southern Nat. Bank, 180 U. S. 295, 21 Sup. Ct. 383, 45 L. ed. 536 (1901). 
In Gianella v. Bigelow, 96 Wis. 185, 71 N. W. 111 (1897), Wisconsin modified 
this rule to the extent of allowing recovery against an executor out of funds he 
received, although the stock still was on the records in the name of the testator. 
See Wis. Stat. (1931) §§221.42, 221.43. 
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The courts generally will not allow stockholders to escape liability because 
there is an irregularity in their title. Citizens State Bank v. Burner, 131 Kan. 
286, 291 Pac. 739 (1930) (where defendant acquired stock in violation of an order 
of the banking commissioner, who later consented to the transfer); State Bank 
of Portland v. Gotshall, 121 Ore. 92, 254 Pac. 800 (1927) (where defendant 
paid for stock in notes, and never got certificates) ; Rosenberg v. Bennett, supra; 
(where seller had no title); but in Chapman v. First Nat. Bank, 285 S. W. 1118 
(Tex. Civ. App. 1926), defendant was held not liable because a national bank 
cannot hold stock in other corporations as an investment. The stock in that 
case was actually held as security; but in Veigel v. Dakota Trust & Savings 
Bank, 55 S. D. 236, 225 N. W. 657 (1929), defendant bank foreclosed its 
pledge of bank stock and was held liable for assessment. 

Fraud or misrepresentation by the seller, although of such nature as to 
entitle the purchaser to rescind as between himself and the seller, is no defense 
to an assessment, because it is made on behalf of creditors; the purchaser cannot 
rescind after the bank’s insolvency. Scott v. De Weese, 181 U.S. 202, 21 Sup. Ct. 
585, 45 L. ed. 822 (1901); Salter v. Williams, 219 Fed. 1017 (D. C. N. J. 1914); 
Ryan v. Mt. Vernon Nat. Bank, 224 Fed. 429 (C.C.A. 2d, 1915); Duke v. 
Johnson, 123 Wash. 43, 211 Pac. 710 (1923); Farmers State Bank v. Empey, 35 
S. D. 107, 150 N. W. 936 (1915); Robinson Pettit Co. v. Sapp, 160 Ky. 445, 169 
S. W. 869 (1914); Brooks v. Austin, 206 S. W. 723 (Tex. Civ. App. 1918); 
Commissioner of Banks of N. C. v. Carrier, 202 N. C. 850, 165 S. E. 678 (1932) ; 
Smith v. Bradshaw, 54 S. D. 158, 222 N. W. 683 (1928) ; Smith v. Jones, 54 S. D. 
156, 222 N. W. 685 (1928); even where the fraud is imputable to the bank 
through its officers or directors, Smith v. Groesbeck, 54 S. D. 350, 223 N. W. 
308 (1929). The only case contra to this rule is Chapman v. Penix, 274 S. W. 187 
(Tex. Civ. App. 1925). The contract of sale was conditional on the right of the 
buyer to learn the condition of the bank. By reason of fraud the contract was 
held void in its inception at the option of the purchaser. See Note (1926) 41 
A. L. R. 674; Note (1927) 51 A. L. R. 1203. 

Epwarp J. Hart. 


ConstiTuTIONAL LAw—DveE Process or LAw—Va.ipity oF SratuTE Es- 
TABLISHING PROOF OF REPUTATION AS PRIMA FAcIE EvipENcE oF GuiLtt.—The de- 
fendants were convicted of the crime of being engaged in an unlawful occupation 
and business on evidence of reputation alone under the provisions of Mich. Pub. 
Acts 1931, §167, No. 328, which reads: “...any person who engages in an illegal 
occupation or business ...shall be deemed a disorderly person. Proof of recent 
reputation for engaging in an illegal occupation or business shall be prima facie 
evidence of being engaged in an illegal occupation or business.” Held: Unconsti- 
tutional. (three justices dissenting). All the justices were agreed that if the pre- 
sumption so declared by the statute was mandatory, it was violative of due pro- 
cess of law. People v. Licavoli, 250 N. W. 520 (Mich. 1933). 

The majority argued that the presumption was mandatory because the proof 
of reputation alone in the absence of evidence to the contrary would place a legal 
duty on the jury to convict in the face of reasonable doubt; and, therefore, the 
right of the accused to decline to produce any evidence, as well as his right to the 
presumption of innocence, was infringed upon. 
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A presumption such as the one in this statute may be mandatory or per- 
missive, as it is construed to require or merely to permit the jury to find fact B 
upon proof of fact A in the absence of rebutting evidence. The prevailing view 
in criminal cases, however, is that a rebuttable presumption has no further effect 
than to justify a conviction by the jury in the absence of evidence to the con- 
trary. Keeton, Statutory Presumptions—Their Constitutional and Legal Effects 
(1931) 10 Tex. L. Rev. 34. 

Ordinarily the shifting of the burden of producing evidence to the accused in 
a criminal prosecution is not deemed to deprive him of due process of law. Yee 
Hem v. United States, 268 U. S. 178, 45 Sup. Ct. 470 (1925); Brosman, The 
Statutory Presumption (1930) 5 TuLane L. Rev. 178. Nor do the safeguards of 
due process of law extend to the protection of the right of an accused person to 
the presumption of innocence. Twining v. New Jersey, 211 U. S. 78, 29 Sup. Ct. 
14, 53 L. ed. 97 (1908) ; Corwin, Supreme Court’s Construction of Self-Incrimina- 
tion Clause (1930) 29 Micu. L. Rev. 1. 

The minority in the principal case construed the prima facie evidence of the 
statute to be merely competent evidence, and so contended that there was neither 
an invasion of the province of the jury, nor a deprivation of the right to a trial 
by jury; and that there was no duty on the jury to convict if not convinced of 
guilt beyond a reasonable doubt; but that if the jury chose to convict on evidence 
of reputation alone, there would be no denial of due process of law. 

Under the Constitution of Michigan, the protection of due process of law 
extends to a trial by jury. Hill v. People, 16 Mich. 351 (1868). Such limitation 
on the state legislatures does not arise from the due process of law clause of the 
Fourteenth Amendment to the United States Constitution, and the first nine 
amendments have been interpreted as not applying to the states. Barron v. Bal- 
timore, 7 Pet. 243, 8 L. ed. 672 (1883). Thus, the presumption of innocence, 
Twining v. New Jersey, supra; the right to indictment by grand jury, Hurtado v. 
California, 110 U. S. 561, 4 Sup. Ct. 111, 28 L. ed. 232 (1884); trial by jury, 
Walker v. Sauvinet, 92 U.S. 90, 23 L. ed. 678 (1875); and separation of powers, 
Dreyer v. Illinois, 187 U. S. 71, 23 Sup. Ct. 28, 47 L. ed. 79 (1902) are held not 
to come within the protection of the due process of law clause of the Fourteenth 
Amendment. However, certain fundamental rights like the right to free speech, 
Gitlow v. New York, 268 U. S. 652, 45 Sup. Ct. 625, 69 L. ed. 1138 (1925); the 
right to freedom of the press, Near v. Minnesota, 283 U. S. 697, 51 Sup. Ct. 625, 
75 L. ed. 1357 (1931); the right to a speedy and public trial, Gaines v. Washing- 
ton, 277 U.S. 81, 48 Sup. Ct. 468, 72 L. ed. 793 (1928); and the right to ade- 
quate defense and the benefit of counsel, Powell v. Alabama, 287 U. S. 45, 53 
Sup. Ct. 55, 77 L. ed. 158, 84 A. L. R. 527 (1932), noted in 8 Wis. L. Rev. 370, 
have been held to be within the protection of the due process of law clause of the 
Fourteenth Amendment. 

Though the presumption in the statute may reasonably be interpreted to be 
permissive, it is possible to have a conviction without a finding of guilt beyond 
reasonable doubt, for the jury may be swayed by passion or prejudice. See Note 
(1929) 43 Harv. L. Rev. 100. Moreover, one’s reputation might or might not re- 
sult from his course of conduct in life, and though it may have some relevance on 
a particular crime, it is not enough to sustain a finding of guilt for the commission 
of that crime on reputation alone. Hammond v. State, 78 Ohio St. 15, 84 N. E. 
416 (1908). 
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One of the most firmly established rights at common law is the presumption 
of innocence recognized in many states as a part of due process. State v. La Pointe, 
81 N. H. 227, 123 N. E. 692, 31 A. L. R. 1212 (1924) ; Powers v. State, 184 N. E. 
549, 86 A. L. R. 166 (Ind. 1933). 

The federal courts, however, in approaching the problem of the validity 
of the statutes creating prima facie evidence under the due process of law clause 
of the Fourteenth Amendment inquire as to the reasonableness of the presump- 
tion. Their rule is that if the presumption is unreasonable, the rights secured by 
the amendment are violated. Bailey v. Alabama, 219 U. S. 219, 31 Sup. Ct. 145, 
55 L. ed. 191 (1911); Brightman v. U. S., 7 F. (2d.) 532 (C. C. A. 8th, 1925); 
Manley v. Georgia, 279 U. S. 1, 49 Sup. Ct. 215, 73 L. ed. 575 (1929); Morrison 
v. People, 54 Sup. Ct. 281 (1934). If, on the other hand, the presumption is 
reasonable, the enactment is constitutional. Luria v. U. S., 231 U. S. 9, 34 Sup. 
Ct. 10, 58 L. ed. 101 (1913); Casey v. U. S., 276 U. S. 413, 48 Sup. Ct. 373, 72 L. 
ed. 632 (1928). Most of the states also have treated the issue of statutory pre- 
sumption on the reasonable connection theory, and usually are prone to find such 
a connection to exist on the basis of a manifest disparity in convenience of proof 
and opportunity for knowledge, a rule akin to the res ipsa loquitur doctrine in tort. 
Gillespie v. State, 96 Miss. 856, 51 So. 811 (1910); State v. Nossaman, 107 Kan. 
715, 193 Pac. 347 (1920) ; State v. Fitzpatrick, 141 Wash. 638, 251 Pac. 875 (1927) ; 
People v. Osaki, 209 Cal. 169, 286 Pac. 1025 (1930). 

The Michigan statute would still be invalid, even if considered under the 
theory of the federal courts, on the ground of unreasonable connection. Reputa- 
tion as prima facie evidence of a crime has the distinction of being independent 
from the will of the accused and is beyond his control. Hammond v. State, supra. 
Nor is it fair to bring the instant case within the convenience rule, because it 
would be just as hard for the accused to explain how he came to acquire such 
a reputation as for the prosecution to prove the basis thereof. A law which puts 
in jeopardy the life and liberty of a person by means unreasonable and beyond 
the limits of fairness violates due process of law. Morrison v. People, supra. 

VorTAK GULBANKIAN. 


CrrmInaL LAw—Co-consprraTORS—RIGHT TO SEPARATE VERDICTS—INVOLUN- 
TARY CONFESSION NOT COMPETENT EvineNnce.—Defendants, Drinka, Pollack and 
Peters attempted to rob Schweizer; the two defendants, Drinka and Peters, being 
armed with guns procured by Pollack for the purpose of the holdup. During 
the encounter with Schweizer, there was an alarm of an approaching person 
upon which the three defendants held a hurried consultation, after which the 
lights were turned out by one, and Peters took a position near the entrance. 
Police Officer Zingler, upon entering, was ordered by Peters to “stick them up”, 
and on refusal and resistance by officer Zingler, Peters shot him, causing his 
death shortly thereafter. The three defendants were tried together, and the 
judge instructed the jury that if one was guilty, all were guilty, and submitted 
to the jury verdicts for the three degrees of murder or acquittal, each verdict 
being for all the defendants. Defendants contended after the jury had retired 
that the court should have submitted separate verdicts for each defendant on 
each of the degrees of murder and acquittal. Held: Each conspirator in a conspir- 
acy to rob is guilty of a killing by one of the conspirators in the furtherance 
of the common design to rob. Pollack v. State, 253 N. W. 560 (Wis. 1934). 
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When several persons enter into a conspiracy, the common design of which 
is to commit a felony, any crime committed in furtherance of such conspiracy, 
is a crime as to each and every one of the persons so entering into the con- 
spiracy. Miller v. State, 25 Wis. 384 (1870); 12 C. J. 577; (1899) 45 L.R.A. 55; 
(1905) 68 L.R.A. 193. For one conspirator to be held guilty of the act of 
another conspirator, it must be shown that such act was contemplated by the 
conspirators or in furtherance of the common design and a natural and foreseeable 
result of the efforts to consummate the conspiracy. Romero v. State, 101 Neb. 
650, 164 N. W. 554 (1917); 12 C. J. 578. The very essence of robbery with 
arms is “your money or your life”, and, of course, murder is a natural and fore- 
seeable result of the conspiracy to rob. Boyd v. U. S., 142 U. S. 450, 12 Sup. 
Ct. 292 (1891). In the principal case the court pointed out that the murder 
by Peters of officer Zingler was clearly with a premeditated design, such as to 
make it murder in the first degree, therefore, the other defendants also were 
guilty of murder in the first degree. 

In another recent case, People v. Ryan, 189 N. E. 225, (N. Y. 1934), four 
defendants conspired to commit a robbery, during the course of which the victim 
was killed. The court held that in view of a statute making killing in the 
course of a felony murder in the first degree, two of the conspirators who 
were miles from the scene of crime would be guilty of murder in the first 
degree, providing such murder was committed after the inception of the con- 
spiracy and before the consummation or frustration of the common plan to 
rob. However, the court reversed the conviction of all the conspirators on the 
ground of error in admitting into evidence admissions of one co-conspirator to 
be used against another co-conspirator, which admission was not made at the 
time the conspiracy was in actual progress. 16 C. J. 647. 

In the principal case, a dissenting opinion by two Justices was made on the 
ground that each defendant is entitled to have his case submitted to the jury 
on a separate verdict, regardless of how unreasonable it would be to acquit and 
convict different conspirators in the same conspiracy. State v. Vaughan, 200 Mo. 1, 
98 S. W. 2 (1906); State v. Harvey, 130 Ia. 394, 106 N. W. 938 (1906). Under 
the constitutional guarantee of the jury trial, a defendant is entitled to have his 
case submitted to the jury separately from that of the other conspirators and 
in the absence of a request for a separate verdict, it is the court’s duty so to in- 
struct, State v. Lampert, 318 Mo. 705, 300 S. W. 707 (1927). In the principal 
case, the court admits that it would be better practice to submit separate ver- 
dicts for each defendant and further points out that in Schmidt v. State, 159 Wis. 
15, 149 N. W. 388 (1914), the law was correctly stated that the court may 
instruct the jury that they have the power to acquit, although it would be 
in disregard of the facts and law and violation of their oath. In view of the 
fact that the court can not possibly direct a verdict of guilty in a criminal case, 
it is difficult to conceive of how the court may, by submitting joint verdicts, tie 
the fate of a youthful criminal to that of a co-conspirator who might be an 
incorrigible criminal. 

It has been held that in a conspiracy to commit an assult, it is necessary 
to prove specific intent for each of the defendants in order to convict them of 
assault with intent to kill or rob committed by one of the conspirators, because the 
crimes of assault with intent to kill or rob require specific intent. State v. Taylor, 
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70 Vt. 1, 39 Atl. 447 (1898); People v. Belton, 160 Mich. 416, 125 N. W. 386 
(1910) ; Miller v. State, 139 Wis. 57, 119 N. W. 850 (1909). Was. Star. (1933) c. 
340 divides murder into three degrees: the first, killing with a premeditated de- 
sign; the second, killing with a wanton disregard of human life; and the third, 
killing during the commission of a felony. In view of the fact that murder in 
the first degree in Wiscohsin requires a specific intent, might it not be argued 
that co-conspirators, such as in the principal case, could be convicted of nothing 
more than murder in the third degree, without proof of specific intent as to 
each defendant ? 

The principal case definitely settles the law concerning voluntary or in- 
voluntary confessions of defendants being introduced into evidence. An involun- 
tary confession shall not be introduced into evidence, and in the first instance, it 
is incumbent upon the trial judge to determine whether or not the confession 
was voluntary or involuntary, and if the trial judge is in doubt, the question 
of voluntariness shall be submitted to the jury with proper instructions. Sweda 
v. State, 206 Wis. 617, 240 N. W. 368 (1932); (1933) 85 A. L. R. 870, 881. 

Norris E. MALoney. 


CrrmmnaL Law—Homiciwe—Omission TO ActT—NON-INTERFERENCE WITH 
Murper OF CHILDREN AND Wire’s SuicipeE—The defendant was charged with the 
murder of his wife and two young children, who met their death by drowning. 
The jury found that, although the defendant was able to interfere with her 
conduct, he stood by and watched his wife drown the children and then herself, 
without either persuading or encouraging her. In accordance with the instructions, 
defendant was found guilty of manslaughter. Held: Conviction affirmed. Two 
Justices argued that the defendant was guilty of murder; the third Justice be- 
lieved that defendant’s failure to interfere made him liable for the death of the 
children only, and thought that responsibility for the wife’s death could not be 
based on an omission to act. Rex. v. Russell, [1933] Vict. L. R. 59 (Australia 
1933). 

Usually mere knowledge of, or presence at, a homicide or suicide, though with 
mental approval, is not sufficient to create guilt if there is no overt act by means 
of words or gestures indicating encouragement. Clem v. State, 33 Ind. 418 (1870) ; 
True v. Commonwealth, 90 Ky. 651, 14 S. W. 684 (1890); Burnett v. People, 
204 Ill. 208, 68 N. E. 505 (1903). Nor have the authorities gone to the extent of 
saying, as two of the Justices pointed out, that the defendant’s non-interference 
is equivalent to actual encouragement because of the husband and wife relation. 

The defendant’s liability, if any, must be based on omission of a legal duty 
resulting from his status as father and husband. Rex v. Squire, 3 Russ. C. & M. 13 
(1799). Failure to supply food, shelter, or medical care to a helpless child or wife, 
resulting in death, is universally held to constitute manslaughter. Regina v. 
Conde, 10 Cox C. C. 547 (1867); State v. Smith, 65 Me. 257 (1876); Stehr v. 
State, 94 Neb. 151, 142 N. W. 670 (1913) ; Commonwealth v. Breth, 44 Pa. C. Ct. 
56 (1915); Note (1913) 45 L.R.A. (NS.) 559. But see Regina v. Shepherd, 
9 Cox C.C. 123 (1862). 


In the principal case, the children being helpless, the defendant was under 
a duty to take the necessary steps to prevent their deaths, and his omission, 
being intentional and with knowledge that death would surely follow, makes him 
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guilty of murder. Regina v. Conde, supra. But, unless the wife was helpless, 
the position of the third Justice (that defendant was guilty of the homicide of 
the children only) seems tenable. If the wife, too, was helpless, his aid would be 
a necessity, and failure to supply it would constitute a breach of a legal duty. 
1 Warton, Crrminat Law, (11th ed., 1912) §455; 3 id. at §1883. The cases are 
clear that where the victim is capable of self-help, death is not considered the 
consequence of the omission. However, does not the urge to self-destruction 
make a person who is about to commit suicide helpless in situations where one 
with a conscious desire to save himself would not be helpless? The difficulty, 
of course, lies in ascertaining whether the victim is contemplating suicide and 
is determined to carry out such intent. In the principal case the defendant knew 
that, if he did not act, death would result to his wife. Therefore his aid and 
assistance were necessary to preserve her life, and it seems that a duty to interfere 
and save the wife should arise at least after the wife was in the water. Regina 
v. Plummer, 1 Car & K. 600 (1844); Territory v. Manton, 7 Mont. 162, 14 Pac. 
637 (1887); 1 WHarTON, op. cit. supra §457. Since defendant knew his wife’s life 
was in danger and his omission would result in her death, a duty to interfere 
should be placed on him even if his wife were not actually helpless because her 
act was deliberate. The protection of the wife is intrusted to the husband and 
should extend to protecting her from herself. Paine’s Trial, cited in 3 WHARTON, 
op. cit. supra at §1880, note 1. 
VARTAK GULBANKIAN. 


CrrminaL Law—Wurut Non-support oF WIFE AND CHILDREN.—The de- 
fendant and his family were maintained by the county. The heads of families 
on relief were required to perform work for the county when it had any available. 
For such work the county paid twenty per cent in cash and credited the balance 
on account for relief previously furnished, continuing to furnish eighty per cent 
relief in kind. The defendant was notified several times to appear for work on 
a highway project, but refused, except for a brief period, because he objected 
to the methods of administering relief in that he thought himself entitled to his 
full wages in cash. The defendant was arrested while at work the day after 
his return from a “hunger march” to the capitol, charged with a violation of 
Wis. Stat. (1933) §351.30, which reads: “Any person who shall, without just 
cause, desert or wilfully neglect or refuse to provide for the support and mainten- 
ance of his wife in destitute or necessitous circumstances . . . . shall be guilty of 
a crime.” (Italics mine.) The jury found the defendant guilty. Held: Con- 
viction affirmed. Zitlow v. State, 252 N. W. 358 (Wis. 1934). 

At common law it was not a crime to refuse, even wilfully, to provide for 
the support and maintenance of one’s wife and minor children. State v. Manos, 
204 N. C. 52, 167 S. E. 493 (1932). Under statutes it is usually said that the 
refusal to support must be wilful and without justifiable cause. Page v. State, 
160 Miss. 300, 133 So. 216 (1931). As correctly pointed out in the principal 
case, there must not only be an intent to do the act, but to do it with a bad 
motive, Brown v. State, 137 Wis. 543, 119 N. W. 338 (1909); Page v. State, 
supra. The refusal by a husband or father to work falls within the statute 
if the refusal is wilful, State v. Witham, 70 Wis. 473, 35 N. W. 934 (1888). It 
is clear that in the principal case the defendant was not antagonistic and in- 
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different to his family from a subjective point of view. Proceedings under the 
non-support statute are enacted for the sole purpose of preventing dependent 
wives and children from becoming public charges and should not be used to 
adjust any other relation. See People v. Heinle, 188 N. Y. Supp. 399 (1921); 
Brooke v. State, 99 Fla. 1275, 128 So. 814 (1930). If they are used for other pur- 
poses, imprisonment thereunder would seem to constitute involuntary servitude, 
Bailey v. Alabama, 219 U. S. 219, 31 Sup. Ct. 145 (1911). Hence, said the Wis- 
consin Supreme Court, the statute cannot be lawfully used as a means to stifle 
criticism of methods of relief, or to force acceptance of a contract with intol- 
erable terms, or to enforce unbearable working conditions. 

Defendant’s affection for his family, the grave results of his refusal to work 
{the cutting off of relief to his family by the county), his repeated efforts to 
find employment, and his attempt to work even under the existing conditions 
in spite of his decided beliefs, constitute at least circumstantial evidence that it 
was not his motive to evade the support of his family. This evidence must be 
coupled with the direct evidence, consisting of his own assertion to that effect. 
As countervailing evidence, the Wisconsin Supreme Court relied upon proof that 
his refusals to work were frequent and extended over a “sufficient” period of 
time. The facts show that these refusals extended from April 20 to May 29. 
But since the alleged ground of his refusal to work continued during all this 
time, this would be better evidence that his motives were unreasonable than 
that these motives did not in fact exist. If there is anything in the rule that the 
jury should not convict if the evidence is as consistent with innocence as with guilt, 
and if the court is to interfere with the verdict of the jury if it cannot be 
sustained on any reasonable view of the evidence, it should have done so in the 
principal case. It seems that the jury’s verdict was based not on the falsity or 
improbability of defendant’s assertion as to his motive, but upon its belief as to 
the expediency of such motives, or, as Mr. Justice Wickhem so aptly phrased it, 
as to “the validity of his reason for not working.” 

The principal case suggests the interesting question: Suppose the defendant 
were reemployed. Could the county continue to pay as theretofore, on the 
theory of set-off? Relief, even at his own request, gives no cause of action to 
the county against the recipient or his estate in the absence of contract or 
statutory requirement obliging the pauper or his estate to repay, In re Stewart’s 
Estate, 38 Pa. Super. Ct. 177 (1909); 48 C. J. 519, §202. Under Wis. Srar. 
(1933) §49.10, the recipient of relief or his estate is bound to repay if at the time 
of receiving relief, or at any time thereafter, he is the owner of property. One 
who is working and earning wages falls within the statute, since the capacity to 
work and acquire means is “property.” State v. Witham, supra. Hence it is 
arguable that the relief furnished is a debt and the county may claim a set-off 
from the wages to be paid. However, §49.10 also provides that the court may 
refuse to allow a claim in favor of the county in any case where there are depend- 
ents on such property. It seems, then, that the relief furnished is at most a qualified 
debt and can be set off only after a reasonable amount for the upkeep of the 


family is deducted. 
VarRTAK GULBANKIAN. 


EvipENCE—PRIVILEGED COMMUNICATIONS—HvusBAND AND Wire.—lIn a crim- 
inal prosecution for using the mails to defraud, a statement contained in a letter 
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written by the defendant to his wife, but proved by a stenographer, was ad- 
mitted in evidence. The letter had been dictated by the defendant to his sten- 
ographer, who had transcribed it and who read from her notes while testifying. 
Held: (1) the rules governing admissibility of evidence in the federal courts 
are to be determined by common law principles in the light of reason and ex- 
perience; (2) the letter, when proved by a stenographer, is not a privileged com- 
munication, and is properly admissible. Wolfle v. U. S., 54 Sup. Ct. 279, 78 
L. ed. 339 (1934). 

The early rule was that the law of the state, as it was when the courts of 
the United States were established by the Judiciary Act of 1789, must be in- 
voked to determine the admissibility of evidence in the federal courts. U. S. v. 
Reid, 12 How. 361 (U. S. 1851). This view was repudiated, and the rule es- 
tablished that questions of admissibility of evidence in the federal courts should 
be decided “in the light of general authority and sound reason” in Rosen v. 
U. S., 245 U. S. 467, 38 Sup. Ct. 148 (1917). Conflicting federal court decisions 
were resolved in Funk v. U. S., 54 Sup. Ct. 212 (1934), and in the principal case, 
both of which affirmed the rule laid down in Rosen v. U. S., supra. 

Privilege is an exception to the general liability of every person to give 
testimony upon all facts inquired of in a court of justice. 5 WicmorE, EvIDENCE 
(1923) §2285. Communications between husband and wife are held privileged 
in order to provide security and insure full benefit and activity to the marital 
relationship. 1 GREENLEAF, EvipENcE (16th ed. 1899) §§254, 333. Both at com- 
mon law and in many states by statute, confidential communications between 
husband and wife are privileged. Stillman v. Stillman, 115 N. Y. Misc. 106, 187 
N. Y. Supp. 383 (1921); see Hopkins v. Grimshaw, 165 U. S. 342, 351, 41 L. ed. 
739, 742, 17 Sup. Ct. 401 (1896); 4 Jones, CoMMENTARIES ON EvmpENCE (1914) 
§735. But the privilege is personal to the parties; the weight of authority holds 
that an oral communication, if overheard by a third person, or a writing, if in 
the hands of a third person, has lost its privilege, and may be admitted in evi- 
dence. Hammons v. State, 73 Ark. 495, 84 S. W. 718, 68 L.R.A. 234 (1905) 
(letter intercepted in transmission); Reynolds v. State, 147 Ind. 3, 46 N. E. 31 
(1896) ; Comm. v. Griffin, 110 Mass. 181 (1872) (concealed listener permitted to 
testify) ; Fay v. Guynon, 131 Mass. 31 (1881); Lyon v. Prouty, 154 Mass. 488, 
28 N. E. 908 (1891) (conversation in presence of fourteen year old daughter) ; 
Comm, v. Wakelin, 230 Mass. 567, 120 N. E. 209 (1918) (conversation over- 
heard by means of dictograph); People v. Hayes, 140 N. Y. 484, 35 N. E. 951, 
23 L.R.A. 830 (1894); Fuller v. Fuller, 100 W. Va. 309, 130 S. E. 270 (1925); 
1 Wiarton, CrrminaL Evipence (1912) §398; (1930) 7 N. Y. U. L. Rev. 211. 
Contra: Bowman v. Patrick, 32 Fed. 368 (C. C. E. D. Mo. 1887); New York 
Life Ins. Co. v. Ross, 30 F. (2d) 80 (C. C. A. 6th, 1928); Mercer v. State of 
Florida, 40 Fla. 216, 24 So. 154, 74 Am. St. Rep. 135 (1898); Campbell v. 
Chace, 12 R. I. 333 (1879). 

In the principal case, the court holds that dictation to a stenographer ex- 
tinguishes the privilege, even though it was intended that the matter remain 
confidential. In view of the fact that the husband has the power to avoid making 
any revelations to a stenographer, and that an extension of the protection to 
a third person is not essential to the full benefit and activity of the marital rela- 
tionship, the instant holding seems reasonable and just. It may be argued that, 
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by analogy to the privilege extended to a communication to a nurse in the phy- 
sician-patient relationship, and to a clerk in the attorney-client situation, the 
information in the stenographer’s hands should be excluded here, but the an- 
alogy has little persuasive force, since the reason for the protection in the physician 
and in the attorney cases is inherent necessity, whereas it can hardly be claimed 
that there is any real necessity for the employment of a stenographer to aid a 
husband in communicating with his wife. 

Wis. Star. (1933) §325.18 provides that private communications between 
husband and wife are privileged. It has been held that the substitution of the 
word “private” for “confidential” communications restricted rather than en- 
larged the class of communications which may be inquired into. State v. Barber, 
172 Wis. 542, 179 N. W. 798 (1920). But even though the privilege is extended 
in respect to the nature of the communications which are inadmissible, it does not 
follow that the protection will be given to information in the hands of third 
persons. Kasper v. Murray, 171 Wis. 295, 176 N. W. 1021 (1920) holds that 
the statute is merely the restating of the common law principle. It would 
seem, then, that the reasoning which is the basis of the holding in the prin- 
cipal case could be applied as well in Wisconsin. 

Dantet K. Hopkinson. 


INsuRANCE—EFFECT OF INsURED’s DEATH WuitE COMMITTING A FELONY.— 
Defendant insured the life of deceased, the policy naming the wife of insured 
beneficiary, and excepting only death by suicide. One year later, within the con- 
testable period, insured was killed while committing a felony (highway robbery). 
The jury found that at the time the insurance was obtained, insured did not 
contemplate commission of a felony. The widow-beneficiary sued on the policy. 
Held: Judgment for plaintiff. Death of insured while committing a felony does 
not preclude recovery in the absence of a provision in the policy excepting such 
risk, unless it appears that the policy was obtained in contemplation of the 
commission of a felony. Domico v. Metropolitan Life Ins. Co., 253 N. W. 538 
(Minn. 1934). 

If an applicant conceals from insurer his intent to engage in a career of 
crime, his fraud bars recovery. See Goldstein v. N. Y. Life Ins. Co., 225 App. 
Div. 642, 234 N. Y. Supp. 250 (1929) ; Campbell v. Supreme Conclave, 66 N. J. L. 
274, 49 Atl. 550 (1901); Vance, INsuRANCE (2d ed. 1930) §97. Unless such intent 
existed before issuance of the policy, recovery is generally allowed though in- 
sured was killed while engaged in the commission of a felony. Zurich General 
Ins. Co. v. Flickinger, 33 Fed. (2d) 853 (1929); Jordan v. Logia, 23 Ariz. 584, 
206 Pac. 162 (1922); Mutual Life Ins. Co. v. Guller, 68 Ind. App. 544, 119 N. E. 
173 (1918); MacDonald v. Order of Triple Alliance, 50 Mo. App. 87 (1894). 
Decisions to the contrary are based upon two theories: (1) Insurance contracts 
contain an implied condition that insured will not bring about the event insured 
against, nor unduly increase the risk. Piotrowski v. Prudential Ins. Co., 252 N. 
Y. Supp. 313 (1931). (2) Public policy precludes recovery since it would tend 
co encourage crime. Hatch v. Mutual Life Ins. Co., 120 Mass. 550 (1876); see 
Wells v. New Eng. Mut. Life Ins. Co., 191 Pa. 207, 43 Atl. 126 (1899). 

The problem is analogous to that arising when insured commits suicide while 
sane or is executed for crime. Execution of insured does not preclude recovery un- 
less the policy expressly excepts such risk. Allen v. Diamond, 13 F. (2d) 579 
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(1926) ; Weeks v. N. Y. Life Ins. Co., 128 S. C. 223, 122 S. E. 586 (1924); contra: 
Northwestern Life Ins. Co. v. McCue, 223 U. S. 234, 32 Sup. Ct. 220 (1911). 
By the weight of authority, suicide while sane is not by implication excepted from 
tisks assumed by the insurer, Northwestern Mutual Assoc. v. Wanner, 24 Ill. App. 
357 (1887) ; McCoy v. Northwestern Mutual Life Ins. Co., 92 Wis. 477, 66 N. W. 
697 (1897), nor does public policy forbid recovery. Mills v. Rebstock, 29 Minn. 
380, 13 N. W. 162 (1882); Patterson v. Mutual Ins. Co., 100 Wis. 118, 75 N. W. 
980 (1898); VANCE, op. cit. supra §224. Contra: Davis v. Supreme Council of 
Royal Arcanum, 195 Mass. 402, 81 N. E. 294 (1907); Supr. Commandery v. 
Ainsworth, 71 Ala. 436 (1882). Some authorities distinguish between policies 
payable to the estate of insured and those payable to a third person as bene- 
ficiary, holding that the estate cannot profit from the “wrong” of insured, but 
that the vested rights of beneficiaries are not affected by such wrongful act. 
Fitch v. American Life Ins. Co., 59 N. Y. 557 (1875); Smith v. Metropolitan Life 
Ins. Co., 211 N. Y. Supp. 755 (1925) ; see Patterson v. Mutual Ins. Co., supra; cf. 
Ritter v. Mutual Life Ins. Co., 169 U. S. 139, 18 Sup. Ct. 300 (1898); Davis v. 
Supreme Council, supra. The soundness of this distinction is questionable. 
In neither case are those seeking to recover guilty of any wrong, and the rights of 
beneficiaries and personal representatives alike are measured by the policy. As to 
public policy, the temptation to commit suicide would seem to be as strong where 
the proceeds are payable to beneficiaries chosen by insured as where creditors 
and the estate benefit thereby. 

Courts do not always apply the same rule to death by suicide, by legal execu- 
tion, and while committing a felony. Thus it is regarded as consistent to deny 
recovery where insured was executed and permit it where he was killed in an 
attempt to murder, Burt v. Union Cent. Life Ins. Co., 187 U. S. 362, 23 Sup. Ct. 
139 (1902); McDonald v. Order of Triple Alliance, supra; contra: Mutual Life 
Ins. Co. v. Guller, supra; also, to allow recovery where insured was a suicide and 
refuse it where he was killed while committing a felony, Piotrowsky v. Prudential 
Ins. Co. supra; Fitch v. American Life, supra; cf. Shipman v. Protected Home 
Circle, 174 N. Y. 398, 67 N. E. 83 (1913). It would seem reasonable to require 
that an insurer desiring to avoid any of these risks make an express provision 
to that effect in the policy. Fire and marine insurance contracts contain an im- 
plied condition that insured will not bring about the event insured against; but 
life insurance is a contract, not to indemnify, but to pay a fixed sum upon the 
happening of an inevitable event. Self-destruction and exposure to risk are not 
inconsistent with the latter agreement. See Campbell v. Sup. Conclave, supra. 
in those jurisdictions whose public policy does not preclude recovery though in- 
sured committed suicide, the same result ought to be reached when insured dies 
a felon’s death. It is hardly plausible that one contemplating crime, unafraid of 
death, will be deterred by the knowledge that he is about to risk forfeiture of 
his life insurance. In determining the public policy issue, courts mig well con- 
sider that allowing recovery serves to protect creditors and to keep dependents 
of insured from becoming public charges. 

Rosert T. Murpxy. 
JosepH WERNER. 

INSURANCE—-LIABILITY PoLiIcy—AuTHoRITY OF SoLicitiInc AGENT—WAIVER 

AND Estoppet—LIimitaTIons IN Poticy—Defendant issued a renewal policy of 
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automobile liability insurance to the plaintiff containing a clause excluding lia- 
bility if the automobile were driven by any person under the age fixed by law 
or under sixteen years in any event. The policy also contained a clause that 
no provision or condition of the policy could be waived except by the endorse- 
ment of a designated officer. At the time of the accident in question the car 
was being operated by the plaintiff’s fifteen year old son. According to the 
plaintiff’s testimony the soliciting agent had assured him that the policy was 
written covered liability through the son’s driving. The company refused to 
defend the action by the injured party, and insured then sued to recover the 
cost of defense and settlement. Held: The construction placed upon the policy 
by the agent of the defendant was not authorized and hence not binding upon 
the defendant, and the company was not estopped to assert the true legal mean- 
ing of the policy. Cullen v. Travelers’ Ins. Co. 253 N. W. 385 (Wis. 1934). 

Under Wis. Srat. (1933) §209.05, a soliciting agent is to be regarded as the 
agent of the insurer “to all intents and purposes”. But the phrase “to all intents 
and purposes” has been limited by judicial construction to the scope of the 
particular agency, as defined or enlarged by express authority or implied from 
existing permitted practices of the agent. Sachs v. North American Life Ins. Co., 
201 Wis. 537, 230 N. W. 612 (1930). In the principal case the court held that 
interpretation of the legal meaning or effect of a policy was equivalent to a 
modification of the terms of the policy, which according to the Sachs case was 
not within the authority of a soliciting agent and could be accomplished through 
such agent only by written endorsement as provided in the policy. It may 
be questioned, however, whether interpretation is always equivalent to modi- 
fication. In Hotchkiss v. Phoenix Ins. Co., 76 Wis. 269, 44 N. W. 1106 (1890), 
the agent, interpreting the policy provision that the insurance would cease to be 
in force if the premises became “vacant or unoccupied”, told the insured that 
the premises would be considered occupied as long as personal property remained 
therein. The court held the company was bound by this interpretation although 
the policy provided the agent had no authority to change any of its conditions 
or restrictions by parol, saying: “there is no claim here that the agent waived 
any condition of the policy, but only that he construed certain words contained in 
it in a certain way. The term ‘vacant or unoccupied’ has no definite significance, 
applicable alike to all cases. If it had the insured would be bound by such sig- 
nificance.” (Italics ours). But see Dryer v. Fire Insurance Co., 94 Iowa 471, 62 
N.W. 798 (1895); Murphy v. Continental Ins. Co., 178 Iowa 375, 157 N. W. 
855 (1916); Miller v. Illinois Bankers Life Assn., 138 Ark. 442, 212 S. W. 310 
(1919) ; Smith v. Continental Ins. Co., 6 Dak. 443, 43 N. W. 810 (1889); Stock- 
ton v. Firemans Ins. Co., 33 La. Ann. 577, 39 Am. Rep. 277 (1881), holding 
a soliciting agent has no authority to interpret, even in cases of ambiguity. If 
“interpretation” and “modification” are distinguishable, it is possible to regard 
“interpretation” as within the “intents and purposes” of even a soliciting agent’s 
authority. If so, the problem seems one of mutual mistake as to the legal mean- 
ing and effect of the policy, justifying reformation even without a new trial for 
that purpose. Fountain v. Importer’s and Exporter’s Ins. Co., 252 N. W. 569 
(Wis. 1934). 

In addition to being bound by contractual acts of the agent within the scope 
of his authority, the company may be bound through the doctrine of estoppel 
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in pais by virtue of knowledge or conduct of the agent within the scope of 
his permitted activity, which may be chargeable to the company. (See the 
Sachs case, supra, and cases cited in the opinion in the principal case.) Here 
it seems that although the agent did not have power to waive or interpret, his 
knowledge of plaintiff’s understanding when applying for a renewal policy was 
acquired within the scope of his agency and might be imputed to the com- 
pany, which by issuing a policy in the same terms lulled the insured into the 
secure belief that the coverage was as desired. The court distinguishes cases 
involving requests for additional coverage, conceding, that in such cases the 
company might be estopped to deny such additional coverage had been granted 
although the agent himself had no authority to grant it. If the proper basis for 
recovery in such cases is estoppel to deny the coverage the agent had promised 
to obtain, it seems that the insured in the principal case should recover, subject 
to deduction of the additional premium, if any, since he has been dissuaded from 
asking for additional coverage by conduct of the agent in the scope of his 
ordinary activity. The court also distinguishes cases in which the policy was 
delivered with terms inconsistent with facts known to the agent. Here again, 
if the correct basis for recovery is estoppel to assert the policy conditions of 
coverage, the same basis is present, namely, estoppel to assert the policy limits of 
coverage. It would not be the act of the agent alone, but rather the im- 
puted knowledge of and sending of the policy by the company itself which would 
create an estoppel. 

The court also held that the policy limitations as to the age of the driver 
(now prohibited by Wis. Star. [1933] §204.33 [1] [a]) referred to the “pur- 
poses and manner” of the use of the car, limitations as to which are permitted by 
Wis. Stat. (1933) §204.30 (3). As authorities the court relies on Drewek v. 
Milwaukee Automobile Ins. Co., 207 Wis. 445, 240 N. W. 881 (1932), and 
Bernard v. Wisconsin Automobile Ins. Co., 210 Wis. 133, 245 N. W. 200 (1933). 
In the Drewek case the car was used outside the business described in the policy. 
In the Bernard case the injured party was within the class of persons, injuries 
to whom were specifically excluded by the policy. The principal case is not 
substantially like either of the two cases cited, on its facts, but the decision 
seems justifiable, especially in view of the subsequently enacted prohibition of 
such limitation, which suggests that prior to such statute the limitation was 
a proper one. 

RicHarp S. HipPENMEYER. 
HERBERT ABRAHAM. 


Torts—LiABILiry OF LANDOWNER—ATTRACTIVE NuIsANCE—Suit for personal 
injuries by the guardian of an infant. Plaintiff, aged 13, was seriously scalded 
and burned by boiling refuse discharged upon the premises of the defendant 
through an open trough. Plaintiff, while absorbed in play with other children, 
failed to observe the trough and fell into it. The Circuit Court overruled de- 
fendant’s demurrer. On appeal, the order was affirmed. Myron Angeiier v. Red 
Star Yeast and Products Co., 254 N. W. 351 (Wis. 1934). 

The opinion clearly settles the confusion heretofore existing concerning the 
Wisconsin Supreme Court’s attitude toward the attractive nuisance doctrine, a 
problem expressly left open in Fiel v. City of Racine, 203 Wis. 149, 233 N. W. 611 
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(1930), and finally approves that theory of the landowner’s liability to the 
full extent. The court lays down the following broad rule which is taken sub- 
stantially from Tentative Draft No. 4, Torts Restatement (Am. L. Inst. 1929) 
§209, that a landowner is subject to liability “to a young child who is injured 
upon his premises if it be found that the former [owner] maintained on, or 
allowed to exist upon his land, an artificial condition which was inherently 
dangerous to children being upon his premises; that he knew or should have 
known that children trespassed or were likely to trespass upon his premises; that 
he realized or should have realized that the structure erected or the artificial 
condition maintained by him was inherently dangerous to children and involved 
an unreasonable risk of serious bodily injury or death to them; that the injured 
child, because of his youth or tender age did not discover the condition or realize 
the risk involved in going within the area, or in playing in close proximity to the 
inherently dangerous condition; and that safeguards could reasonably have 
been provided which would have obviated the inherent danger without materially 
interfering with the purpose for which the artificial condition was maintained.” 

This language seemingly lays aside the elements of “attractiveness” or “in- 
ducement” which originally governed an infant’s right to recover. Some courts 
have thought that if a child is a trespasser, the land-owner sustains liability only 
when the dangerous instrumentality is such that it would attract children to 
the premises and thus induce the trespass. Busse v. Rogers, 120 Wis. 443, 98 
N. W. 219 (1904), United Zinc Co. v. Britt, 258 U. S. 268, 42 Sup. Ct. 299 (1921), 
O’Malley v. St. Paul M. & M. Ry. Co., 43 Minn. 289, 45 N. W. 440 (1890), 
Battin v. Cornwall, 253 N. W. 842 (Iowa 1934); (1930) 6 Wis. L. Rev. 51. This 
position has been softened and some courts hold that the child need not be attracted 
to the premises, but it is sufficient to render the owner liable if the child after 
trespassing is attracted to the dangerous instrumentality which injures him. 
Mattson V. M. & N. W. R. R., 95 Minn. 477, 104 N. W. 443 (1905); Nelson v. 
McLellan, 31 Wash. 208, 71 Pac. 747 (1903); Krachanake v. Acme Mfg. Co., 175 
N. C. 435, 95 S. E. 851 (1918); and see Butrick v. Snyder, 236 Mich. 300, 210 
N. W. 311 (1926). This also appears to be the view of the Torts Restatement, 
supra, on the effect of the rule laid down, and is expressed in the comment to that 
rule. Torts Restatement, supra at p. 153. The third view rejects as immaterial 
the fact that the condition of the property which resulted in injury was not 
such that it would attract or induce children of tender years to investigate and 
play thereon. This view has been taken in Faylor v. Great Eastern Mining Co., 
45 Cal. App. 194 (1919); Union Pac. R. R. v. McDonald, 152 U. S. 262, 14 Sup. 
Ct. 619 (1893); Foster v. Lusk et al., Receivers, 129 Ark. 1, 194 S. W. 855 
(1917); South Bend v. Turner, 156 Ind. 418, 60 N. E. 271 (1901). 

It would seem from the facts stated in the complaint in the principal case 
that Wisconsin has committed itself to this third view, carrying the rule to its 
logical conclusion. These facts, which must be accepted as true upon demurrer, 
show that the child until the injury failed to observe the trough and conse- 
quently was not attracted to it. The Wisconsin court cites Union Pacific Railway 
Co. v. McDonald, supra, which clearly adopted that viewpoint. This result 
appears correct. The real basis of liability is the owner’s knowledge that children 
do or are likely to trespass and that when of tender age they are inattentive to 
their surroundings and do not appreciate risks and dangers, and yet the owner 
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allows the dangerous condition to exist unguarded. The result is that the owner 
owes the duty of ordinary care under all the circumstances to child trespassers 
when he knows that they are likely to trespass, or the same duty that an owner 
owes to a business invitee. 

The result in this case undoubtedly will affect the court’s view of closely re- 
lated situations such as that presented in Kelley v. Southern Wisconsin R. Co., 
152 Wis. 328, 140 N. W. 60 (1913). In that case the injury occurred in a 
public street where children not only had a right to be, but the evidence showed, 
were habitually playing. The plaintiff was a child of six years and was in- 
jured by picking up a rope which was drawn into a pulley. The court found 
that the “contrivance was liable to attract young children... .”’ The court 
admitted that the fact that children were attracted to the contrivance was one 
of the elements which fixed liability. Jd. p. 336. It would seem to follow naturally 
from the decision in the principal case that the owner will be liable where 
the instrumentality is in a public street, whether it is of such character 
that it is “temptation or enticement to children to play with it” or not. Con- 
sequently, the heretofore established rule with respect to instrumentalities in 
the public street will be likewise extended. This result seems desirable—there 
is no substantial reason why cases of private property and public streets should 
be treated differently. A child is not treated as a trespasser by the rule of the 
principal case, and, as Crownhari, J. points out in a well-considered dissent to 
Lewko v. Krause Milling Co., 179 Wis. 83, 190 N. W. 924 (1922), “Children of 
the tender years of four and a half are incapable of discretion. Theirs is ‘the 
law of perfect liberty’ .... They cannot understand the invisible line of 
private property .... 

The cases expressly overruled insofar as they conflict with the views of the 
principal case are Zartner v. George, 156 Wis. 131, 145 N. W. 791 (1914) and 
Lewko v. Krause Milling Co., supra. In both of these cases the attractive 
nuisance doctrine was definitely rejected. However, several cases before and 
since those have recognized liability in these circumstances. Herrem v. Konz, 165 
Wis. 574, 162 N. W. 654 (1917), Meyer v. Menominee & M. L. & T. Co., 151 
Wis. 279, 138 N. W. 1008 (1912), and Brinilson v. C. & N. W. R. Co., 144 
Wis. 614, 129 N. W. 664 (1911). But, while the court finds some moral support 
for its conclusion from these cases, it is obvious that it goes far beyond them 
and the weight of authority to adopt literally the Torts Restatement, supra 
§209, and the rule in Union Pacific Railway Company v. McDonald, supra, though 
that case no longer represents the view of the Supreme Court of the United States. 
United Zinc Co. v. Britt, supra. 

While some will resent this influence of the Restatements, the adoption of 
the rule here lends certainty to a heretofore unsettled question in this state and 
exemplifies the trend of modern humanitarian principles as opposd to Draconian 
doctrines. 


” 


Rocer C. MINAHAN. 
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THE WISCONSIN LAW ALUMNI ASSOCIATION 


The following is an extract from Dean Garrison’s report to the 
regents covering the work of the Law School for the academic 
year 1932-1933: 


Tue Stupent Bopy AND THE Proposep ALUMNI ASSOCIATION 


One of the most pressing needs of the school is for scholarships and 
loan funds. There are at present no Law School scholarships. The only 
loan funds (aside from the general university loan funds, which have 
been made available to a few particularly needy law students) are the 
Burr W. Jones fund of $440, and the balance of the Richards portrait 
tund, amounting to $64.75, which was used this year for loans. The bal- 
ance in the combined funds is only $55.90.1 

These sums are pitifully inadequate. Last year over 19% of the law 
students were wholly self-supporting,2 and another 40% were partly earn- 
ing their way—a total of 59% dependent upon outside earnings. About 
half these students devoted at least three hours a day to outside work, 
many of them averaging as high as five or six hours a day. Under these 
circumstances the full benefits of the law course cannot be had. There 
is insufficient time for study; and much worry, fatigue and ill health. 
Some of the students are actually hungry, and every member of the faculty 
knows from personal observation the desperate efforts which many are 
making to put themselves through school. Several students give blood 
transfusions, with results only too apparent in their faces. Another gets 
up at quarter of three every morning to work in a down-town engine 
room, where he is engaged until seven, and again all afternoon. He studies 
in the evening until ten. These are but a few examples. 

Most of the students earning their way through the law school also 
earned their way through college (and many through high school),? so that 
they have already had the character benefits which come from grappling 
with life. What they need now is not further discipline of this sort, but 
the time to get all that the law course affords. The skimping of the law 
course by large numbers of needy, hard-pressed and mentally exhausted 
students leads only to the production of a crop of thinly equipped lawyers. 

Nothing therefore would more quickly promote the standards of the 
School than the establishment of adequate loan funds and scholarships. We 
should have a revolving loan fund of at least $3,000, not to finance boys 
through school but to relieve distress and tide over emergencies in the 
midst of the course. And we should have at least thirty scholarships 





1 This has recently been increased by a gift of $90 from the Order of the Coif. 

3 These statistics were compiled from questionnaires which we gave to every student in the 
school, all but a few of whom filled them out. 

® Out of 178 men engaged in outside work at the Law School who answered the question- 
naires, 56 had entirely and 78 had partly earned their way through college, and only 21 had 
been put through without working. 
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ranging from $100 to $400 a year, to be awarded to the most promising 
students, whose brains are worth backing in the interests of society. 
Alumni and others concerned with the quality of legal education would 
perform an invaluable service by contributing to these purposes. 

We are weak in another direction, and that is in helping students to 
find positions when they graduate. Attorneys who need additional clerks 
or apprentices occasionally write to the School, but there must be many 
potential positions throughout the State, as well as in other localities, of 
which we are unaware. About half the students apparently know of 
actual or possible positions awaiting them when they graduate,® but the 
remainder have no idea of where, if at all, they can locate. It ought to be 
possible to set up some sort of machinery for periodically circularizing 
alumni and other attorneys regarding openings. 

In the hope of effecting closer contact between the alumni and the 
School, the creation of an alumni association with small annual dues is 
being discussed; the dues to carry with them the Law Review, and any 
balance after defraying the other expenses of the association to be used 
for loans and scholarships. The alumni of other law schools have suc- 
cessfully organized such associations, and it is to be hoped that Wisconsin 
may do likewise. 


During the winter just past a group of interested alumni, after 
many discussions and meetings and much correspondence with rep- 
resentative alumni in Wisconsin and elsewhere, created the Wis- 
consin Law Alumni Association. The Organization Committee 
is as follows: 


H. W. Apams, ’03, Beloit Gerorce L. Ruper, ’20, Wausau 
IsapoRE ALK, ’27, Green Bay E. J. B. Scuusrine, 03, Madison 
Guy A. Benson, ’09, Racine ArtHurR M. Se ts, ’17, Milwaukee 
Homer H. Benron, 712, Appleton Viras H. Wuatey, 712, Racine 

Jacos H. Beuscuer, ’30, Milwaukee Hon. Joun D. WickHEM, 717, Madison 
CratreE B. Birp, 91, Wausau Francis J. Wicox, ’32, Eau Claire 
NEWELL S. BoaRDMAN, ’22, Mineral Point ALEXANDER WILEY, ’07, Chippewa Falls 
Atrrep S. Braprorp, ’22, Appleton Aten C. Wittxkopr, ’32, Florence 
Tueo. W. Brazeau, 00 Wisconsin Rapids Encar L. Woop, ’92, Milwaukee 
JosepH P Brazy, ’28, Milwaukee LenMan C. Aarons, ’33, Washington 
LAWRENCE J. Bropy, ’21, La Crosse Asa G. Bricos, ’87, St. Paul 


Cas. H. Crownuart, Jr., 31, Madison Kennetu F. Burcess, ’12, Chicago 
Hon. F. Ryan Durry, ’12, Fond du Lac Grorce E. Creary, ’14, New York City 


Hon. W. R. Fotey, ’92, Superior Joun J. Escu, ’87, Washington 
WruraM T. Grit, ’31, Milwaukee Hon. Evan A. Evans, 99, Chicago 
AtFrep L. Goprrey, ’19, Elkhorn GerorcE J. Frepier, ’26, Chicago 


Artuur H. GruENEWALD, ’09, Oshkosh Czrark R. FLETCHER, ’11, Minneapolis 
471 students stated that their living expenses for the entire year, including books and all 
other items, wou'd run from $250 to $400. The remaining estimates were higher (100 at $400 
to $650; 48 at $650 to $800; 35 at $800 te $1,000; 27 at over $1,000, but 5 of these were 
married. 27 lived at home and were not classified.) 
5156 stated that they had prospects, while 145 had none. Many of the 156, however, 
were quite uncertain as to their chances. 
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J. Grupert Harpcrove, 01, Milwaukee Martin J. Grxen, 98, New York City 
Maxwe tt H. Herriort, ’25, Milwaukee Crarence J. Hartiey, ’09, Duluth 
Hon. Burr W. Jones, ’71, Madison Raymonp T. Jackson, 717, Cleveland 


A. W. Kopp, ’00, Platteville, Wis. Harotp P. Janiscu, '15, Boston 

Hon. P. F. La Foiiette, ’22, Madison Russert P. Jones, ’24, Providence 

Hon. O. S. Loomis, ’17, Mauston Wit1am S. Kies, ’01, New York City 
D. B. Matoneg, ’17, Waukesha Berniece N. Lotwin, 32’ Washington 
Orto A. OgstreIcu, 97, Janesville Haroip G. PIcKERInG, 12, New York City 


Lawrence A, OLWELL, ’92, Milwaukee Henry S. RADEMACHER, ’15, Chicago 
Cart E. Pererson, ’24, Menomonie Rosert E, SHER, ’28, Washington 

A. T. Pray, ’03, Ashland Epmonp G. Toomey, ’16, Helena 

R. T. Remvworprt, ’15, Stevens Point R. WortH VAUGHAN, ’28, New York City 
Norman E. Risyorp, 30, Manitowoc 


The Organization Committee in turn selected an Executive Com- 
mittee and drafted a constitution. The Executive Committee is 
as follows: 


IsaporE ALK, ’27, Green Bay Orto A. Ogstreicu, 97, Janesville 
Crame B. Birp, 91, Wausau Hon. Joun D. WickuHeEIm, ’17, Madison 
KENNETH F. Burcess, ’12, Chicago Francis J. Witcox, ’32, Eau Claire 


Hon. Wm. R. Fotey, ’92, Superior Epcar L. Woop, ’92, Milwaukee 
Wiuu1aM T. Gr, ’31, Milwaukee 
Secretary-Treasurer: CHARLES H. CRownHart, Jr., 309 Tenney Bldg., Madison 


The purposes of the Association as described in the constitution 
are as follows: 


The purposes of this Association are to promote a closer contact between 
the University of Wisconsin Law School and its alumni, to bring news of the 
school to the alumni, to publish and circulate periodically an alumni direc- 
tory, to organize meetings of the alumni in connection with meetings of 
the American Bar Association and of the Law School, to assist in placing 
young graduates and in creating law school scholarships and loan funds, 
to receive dues and gifts of money or other property and to invest and dis- 
burse the funds of the Association and generally, as the Association may 
determine, to promote the best interests of the Law School and to assist in 
furthering the due administration of justice. 


The constitution vests the management of the Association in the 
Executive Committee. The members of the committee serve for 
three years, but the terms are so arranged that one-third of the 
membership goes out of office every year. The committee appoints 
its own successors. Membership in the Association as provided in 
the constitution is as follows: 


Any person who has been a student at the University of Wisconsin Law 
School for at least one academic year shall be entitled to membership in the 
Association. The members shall consist of: 
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(a) Annual members, whose dues shall be $1.00 per year. 

(b) Subscribing members, whose dues shall be $2.00 per year and who 
shall receive the Wisconsin Law Review without further charge. 

(c) Life members who, upon the payment of $40.00, shall thereafter be 
exempted from the payment of dues and shall thereafter receive the 
Wisconsin Law Review without further charge. 


A letter from Dean Garrison describing the purposes of the As- 
sociation and enclosing a copy of the constitution has been sent to the 
alumni of the school. There are approximately two thousand living 
alumni, of whom some two hundred have already joined the Associa- 
tion. The alumni list contains many omissions and inaccuracies, and 
this notice is accordingly being printed to bring the matter to the at- 
tention of any alumni who have not received the Dean’s letter. 


Subscribing members of the Association, whose dues are $2.00 
a year, receive the Wisconsin Law Review without further charge, 
and approximately one-half of the dues which they pay will be made 
available for student loan funds and ultimately for scholarships. 


Those interested in joining should send their checks to the 
Secretary-Treasurer, Charles H. Crownhart, Jr., Tenney Building, 
Madison. 
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Effect of repeal of 18th Amend- 
ment on, 309. 




















Industrial Commission. 
Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 80. 
Finding of facts by, 84. 
Insurance coverage, 83. 
Legislation concerning, 139. 
Notice of injury, 83. 
Occupational diseases, 80. 
Procedure in, 85. 
Reaffirmed rules of, 85. 
Statute of Limitations, 83. 
Injunctions. 
Decisions of Wis. Sup. Ct., 1932- 
83, concerning, 31. 
Injury. 
Notice of, in Workmen’s Com- 
pensation cases, 83. 
Insolvency. 
Rights of secured creditor of in- 
solvent bank, 305. 
See Bankruptcy. 
Insurance, 
Coverage in Workmen’s Compen- 
sation cases, 83. 
Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 36. 
Delay in notifying applicant of 
acceptance or rejection, 183. 
Effect of insured’s death while 
committing a felony, 428. 
Effect of sane or insane suicide 
clause, 200. 
Legislation concerning, 125 
Liability policy—authority of 
soliciting agent—waiver and 
estoppel—limitations in policy, 
429. 
“No action” clause, decisions con- 
cerning, 37. 
Oral contracts of, 298. 
Recovery from self, 39. 
Rejection of application for 
policy within a_ reasonable 
time, 39. 
Right to change beneficiary, 39. 
Suicide clause, 38. 
Unemployment compensation, 
141. 





Valued policy law, 36. 
Waiver and estoppel, 429. 
Integration of Bar. 
See Bar. 
Interstate Commerce. 
Taxation of goods in, 195. 
Intoxicating Liquors. 
Effect of repeal of 18th Amend- 
ment on indictments, 309. 
Joint Tortfeasors. 
Contribution between, decisions 
of Wis. Sup. Ct., 1932-33, con- 
cerning, 75. 


Law. 
Legislation concerning practice 
of, 131. 
Lawyers. 
See attorneys. 
Legislation. 

Amortization of debts—garnish- 
ment of wage earners, 177. 

Banks and Banking, concerning, 
117. 

Borrowing by municipal corpor- 
ation, 129. 

Chattel mortgages, 122. 

Conditional sales, 122. 

Contempt—control over by the 
courts and by the legislature in 
Wisconsin, 278. 

Contempt — distinction between 
civil and criminal contempt in 
Wisconsin, 166. 

Corporate entity in Wisconsin, 
278. 

Courts, 123. 

Criminal Law, 124. 

Expert witness statute, 289. 

Gold payment statute, 295. 


Government, 135. 
Insurance, 125. 


Liens, 126. 

Miscellaneous, 140. 

Modification of criminal sentence 
on appeal, 172. 

Moratoria, 45, 92, 126, 307. 

Motor vehicles, 128. 











Practice of law, 131. 

Probate, 131. 

Public Utilities, 134. 

Procedure, 133. 

Property, 133. 

Securities law, Wisconsin and 
Federal, 148. 

Spendthrift trusts in Wisconsin, 
179. 

Taxation, 135. 

Torts, 139. 

Workmen’s Compensation, 139. 

Legislature. 

Control over contempt by in Wis- 

consin, 278. 
Libel. 
Decisions of Wis. Sup. Ct., 1932- 
83, concerning, 78. 
Liens. 
Legislation concerning, 126. 
Limitations, Statute of. 

Decisions of Wis. Sup. Ct., 1932- 
33, concerning fraud actions, 
75. 

In Workmen’s Compensation 
cases, 83. 

Loans. 

To municipal corporations, leg- 

islation concerning, 129. 


Master and Servant. 

Legislation concerning Work- 
men’s Compensation, 139. 

Relationship, in regard to ap- 
peals from Industrial Com- 

= mission, 80. 

Restrictive covenants of em- 
ployment, 310. 

Right of alien illegally in United 
States to recover for services, 
100. 

Unemployment compensation, 
141. 

Memorials. 
Owen, Walter Cecil, 211. 
Sanborn, John Bell, 115. 
Milwaukee Circuit Court. 
Congestion in, 325. 


Moratoria, 45, 92, 126, 307. 
Mortgages. 
After-acquired personality, 319. 
Chattel, legislation concerning, 
122. 
Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 35. 
Fixtures, as to prior mortgagee, 
198. 
Merger—Defect of assignee’s 
failure to record assignment 
upon rights of subsequent in- 
nocent purchasers and incum- 
brancers, 408. 
Moratoria, 45, 92, 126, 307. 
On stock in trade, 407. 
Receivership, decisions of Wis. 
Sup. Ct., 1932-33, concerning, 
40. 
Motor Vehicles. 
Legislation concerning, 128. 
Municipal Corporations. 
Borrowing by, legislation con- 
cerning, 129. 
Commission form of county gov- 
ernment in Wisconsin, 412. 
Liability for a nuisance, 202. 


Negligence. 
Assumption of risk, 320. 
Comparative negligence, 320. 
Comparative negligence, decis- 
ions of Wis. Sup. Ct., 1932-33, 
concerning, 53. 
Contribution in negligence cases, 
55. 
Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 53. 
Host-guest relation, 56. 
Proximate cause, 109. 
Negotiable Instruments. 
See Bills and Notes. 
“No action” clause. 
Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 37. 
Notice of Injury. 
In workmen’s compensation 
cases, 83. 

















Nuisances. 
Liability of municipality for 
maintaining, 202. 


Occupational Diseases. 
Workmen’s compensation arising 
from, cases concerning, 80. 
Owen, Walter Cecil, 211. 


Parol Evidence. 
See Evidence. 
Personal Property. 
Legislation concerning, 133. 
Persons. 
Divorce law and administration 
in England, 342. 
Pleading and Practice. 
Decisions of Wis. Sup. Ct., 1932- 
383, concerning, 59. 
“No action” clause, 37. 
Legislation concerning, 133. 
Procedure in workmen’s compen- 
sation cases, 85. 
Splitting of causes of action, 204. 
Practice. 
Congestion in the Milwaukee Cir- 
cuit Court, 325. 
Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 59. 
Procedure in Workmen’s Com- 
pensation cases, 85. 
Preferred Claims, 191. 
Prescription. 
Easements, adverse user, 107. 
Probate. 
Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 65. 
Legislation concerning, 131. 
Property. 
Legislation concerning, 133. 
Mortgages on after-acquired per- 
sonalty, 319. 
Mortgages on stock of trade, 407. 
Spendthrift trust in Wisconsin, 
179. 


Proximate cause. 
Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 58. 





In negligence cases, 109. 
Public Utilities. 
Legislation concerning, 134. 


Quantum Meruit. 
Meaning of “benefit” in action 
of, 111. 
Quasi-Contracts. 
Meaning of “benefit” in action of 
quantum meruit, 111. 
Quieting Title. 
Decisions of Wis. Sup. Ct. 1932- 
33, concerning, 33. 


Real Property. 

Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 44. 

Easements—prescription by ad- 
verse user, 107. 

Fixtures, as to conditional ven- 
dee or prior mortgagee, 198. 

Legislation concerning, 133. 

Proof of future rents in bank- 
ruptcy, 303. 

Spendthrift trusts in Wisconsin, 
179. 

Reasonable Time. 

Decisions of Wis. Sup. Ct., 1932- 
33, concerning rejection of ap- 
plication for policy in, 39. 

Receivers. 
Decisions concerning receivers 
in mortgage foreclosure, 40. 
Rents. 

Proof of future rents in bank- 

ruptcy, 303. 
Recission of Contracts. 

Decisions of Wis. Sup. Ct., 1932- 

33, concerning, 34. 


Sales. 
Conditional, fixtures as to, 198. 
Conditional, legislation concern- 
ing, 122. 
Sanborn, John Bell, 115. 
Securities Law. 
Wisconsin and Federal law, 148. 





Specific Performance. 
Decisions of the Wis. Sup. Ct., 
1932-38, concerning, 34. 
Spendthrift Trusts. 
In Wisconsin, 179. 
Statistics. 

Concerning Milwaukee Circuit 
Court Congestion, 325. 

Statistical survey of work of 
Wisconsin Supreme Court, 
Congestion, 325. 

Statistical survey of work of 
Wisconsin Supreme Court, 
1932-33, 5. 

Stocks and Bonds. 

See Securities Law. 

Stock in Trade. 
Mortgages on, 407. 
Suicide Clause. 

Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 38. 

Effect of—sane or insane, 200. 


Taxation. 

Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 69. 

Goods in interstate commerce, 
195. 

Legal and economic aspects of 
chain store taxation in Wiscon- 
sin, 382. 

Legislation concerning, 135. 

Torts. 

Attractive nuisance doctrine, lia- 
bility of land owner, 431. 

Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 75. 

Comparative negligence, 53. 

Damages in, 76. 

Host-guest relation, 56. 

Joint tortfeasors, contribution 
between, 75. 

Legislation concerning, 139. 

Libel, 78. 

Limitations statute regarding 
fraud actions, 75. 

Negligence, 53. 

Proximate cause, 58, 109. 


Trusts. 

Banks and banking—preferred 
claims, augmentation of assets, 
191. 

Bank collections, 190. 

Deviation from terms because of 
emergency, 206. 

Spendthrift, in Wisconsin, 179. 


Unemployment compensation, 141. 


Valued policy law. 
Decisions of Wis. Sup. Ct., 1982- 
33, concerning, 36. 


Wills. 
Decisions of Wis. Sup. Ct., 1932- 
33, concerning probate of, 65. 
Legislation concerning, 131. 
Wisconsin Law Alumni Associa- 
tion, 434. 
Wisconsin Legislation. 
Unemployment compensation, 
141. 
Wisconsin Legislature, work of for 
the 1933 session, 117. 
Banks and banking, 117. 
Chattel mortgages, 122. 
Conditional sales, 122. 
Courts, 123. 
Criminal law, 124. 
Insurance, 125. 
Liens, 126. 
Miscellaneous, 140. 
Moratorium law, 126. 
Motor vehicles, 128. 
Municipal borrowing, 129. 
Practice of the law, 131. 
Probate, 131. 
Procedure, 133. 
Property, 133. 
Public Utilities, 134. 
Securities law, 148. 
State government, 135. 
Taxation, 135. 
Torts, 139. 
Workmen’s compensation, 139. 




















Wisconsin Supreme Court, work of 
for the August 1932, and Jan- 
uary 1933, Terms, 5. 

Bankers, Brokers, and Negotiable 
Instruments, 10. 

Contracts, 14. 

Criminal Law, 21. 

Equity, 30. 

Insurance, 36. 

Mortgages, 40. 

Negligence, 53. 

Pleading and Practice, 59. 

Probate, 65. 

Statistical Survey, 5. 

Taxation, 69. 

Torts, 75. 


Workmen’s Compensation, 80. 


Workmen’s Compensation. 


Decisions of Wis. Sup. Ct., 1932- 
33, concerning, 80. 

Finding of facts by Industrial 
Commission, 84. 

Insurance coverage, 83. 

Legislation concerning, 139. 

Notice of injury, 83. 

Occupational diseases, 80. 

Procedure in Industrial Com- 
mission, 85. 

Reaffirmed rules of Industrial 
Commission, 85. 


Statute of Limitations, 83. 
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NEWS OF THE SCHOOL 


Law ScHoot Banguet—An unusually large attendance marked the annual Law School Ban- 
quet given this year at the Memorial Union on the evening of May 2. The banquet was under the 
direction of Thomas S. Stone, newly elected president of the Wisconsin Law School Association. 
Mr. Stone presented the report of the Law School Association Committee on the Organization of 
of a Law Book Exchange and then introduced Mr. Justice Wickem of the Wisconsin Supreme Court 
as the toastmaster of the evening. 

Philip F. La Follette, former governor of the State of Wisconsin and fo: mer instructor in the 
Wisconsin Law School, was the principal speaker of the evening and discussed conditions in Europe 
as he observed them on his recent European trip. President Frank delivered an address on the 
lawyer’s part in modern civilization, and Dean Garrison discussed his impressions of the work of 
a dean of a law school. 

There were short talks by Ernest R. Fiedler, new editor-in-chief of the Wisconsin Law Re- 
view, and Warren Dana, new student head of Legal Aid 

As a token of appreciation of his work and regret at his leaving, Prof. Malcolm Sharp was 
presented with a book on behalf of the students of the law school. Robert Cullen, outgoing presi- 
dent of the Law School Association, made the presentation. 


Tue Orper or Corr—At the Law School Banquet the seniors who because of superior scholar- 
ship have been elected to the Order of the Coif were announced. They were: Lehman Aarons, 
Arthur A. Blied, Robert K. Cullen, Mary C. Hurth, John H. Shiels, Gordon Sinykin, and John C. 
Stedman. Honorary members elected this year are: Lloyd Kirkham Garrison, Dean of the Wis- 
consin Law School, and Benjamin Poss, Milwaukee attorney 


LAw ScHoor Association Evects Orricers—At the annual election of officers held March 24, 
the Law School Association elected the following men for the ensuing year: president, Thomas S. 
Stone; vice-president, Armin Baer; secretary, Edward J. Hart. 


Facutty MovemMents—Prof. Malcolm P. Sharp leaves the Wisconsin Law School this year to 
teach at the University of Chicago where he will conduct courses in corporations, debtor-creditor 
law, and restraint of trade. The Chicago Maroon states that he will be active in working out 
some system of legal orientation for pre-legal students. Prof. W. G. Rice, Jr., will be absent on 
Sabbatical leave during the first semester of next year. He plans a trip to Europe where he will 
study international law. He will spend part of his time at the Academy of International Law at the 
Hague. Prof. N. P. Feinsinger will spend the summer in London, England, on a feilowship from 
the Social Science Research Council. He will do research work on the administration of divorce in 
England. Dean Lloyd Garrison will teach equity during the summer session at Leland Stanford 
University in California. 


Wisconsin Law Review—The new student officers of the Wisconsin Law Review appointed 
by the faculty are Ernest R. Feidler, editor-in-chief, and Thomas S. Stone, managing editor. Prof. 
Richard V. Campbell will be the faculty editor-in-chief during Prof. Rice’s absence the first semes- 


ter of next year. 
































THE LAW SCHOOL 


OF 
The University of Wisconsin 


The sixty-fifth regular session of the Law School will open September 
20, 1933. The regular course of study covering a period of three years 
leads to the degree of Bachelor of Laws. Candidates for the degree must 
present credits equivalent to three years of college work in addition to 
a four-year high-school course. 


A six-year combined course in Letters and Science and Law leads to 
the degrees of Bachelor of Arts and Bachelor of Laws. 


Students who can present two years of college work, required of all 
applicants for admission to the bar examination in Wisconsin, will be ad- 
mitted as special students, and thus enabled to prepare themselves for the 
bar examination. 


For further information address the Dean of the Law School, Madison, 
Wisconsin. 


























